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g Arundel | Coke alias Cooke Eſq; 


THE 


O F 


JOHN WOOD BURN 


AND 


and Arundel Coke were arraigned upon an Indictment found 
by the Grand- Jury: And the Court proceeded thus. 


N Tueſday the 13th of March 1721, at the Aſſizes held at 
Bury St. Edmonds in the County of Suffolk, John Woodburne 


7 


Clerł of 1 5 Moodburne, hold up thy Hand. 2 Which they 


Arundel Cooke, alias Coke, hold up thy Hand. ſeverally did. 


Arraigns, 


You ſtand Indicted by the Names of John Woodbarne, late of the 


5 Borough of Bury St. Edmond's in the County of + f Labourer ; 


7 
and Arundel Coke, alias Cooke, of the Borough aforeſaid, Eſq; for that 
you, after the twenty fourth day of June, in the Year of our Lord 
One thouſand fix hundred and ſeventy one, vis. the firſt day of Ja- 
zuary, in the Eighth Year of our Sovereign Lord George, of Great- 
Brit ain, &c. intending one Edward Criſpe Gent. then and yet being a 
Subject of our ſaid Sovereign Lord the King, to maim and disfigure 
at the Borough aforeſaid, in the County aforeſaid, by Force and 
Arms, Cc. in and upon the ſaid Edward Criſpe, in the Peace of God, 
and of our ſaid Sovereign Lord the King, then and there being, on 
Ws nan ©4445 55%" «Purpoſe, 


| $40 


Purpoſe, and of Malice forethought, and by Lying in wait, did unlaw- 
fully and feloniouſly make an Aſſault, And that you the faid John 
Woodbarne with a certain Bill value a Penny, which you the ſaid John 

hen had and held in your right Hand, the Noſe of the ſaid Edward 
Criſpe, on Purpoſe, and of your Malice ht, and by Lying in 
wait, did then and there unlawfully and feloniouſly flir, with an Intent 
by ſo doing, the ſaid Edward Criſpe to maim and disfigure. And that 
you the ſaid Arundel Coke, at the time of the ee aforeſaid, by the 
laid John Woodburne in manner afpreſaid, unlawfully and feloniouſly 
done and committed, to wit, the ſaid firſt day of January, in the 
eighth Vear aforeſaid, at the Borough aforeſaid, in the County afore- 
faid, on Purpoſe, and of your Malice forethought, and by Lying in 
wait, unlawfully and feloniouſſy was preſent, aiding and abetting the 
ſaid John Woodburne the Felony aforeſaid, in manner aforeſaid, felonioully 
to commit and do. And fo the Jury aforeſaid, upon their Oaths ſay, 
That you the ſaid John Woodburne and Arundel Cote, the ſaid firſt 

day of January, in the eighth Year aforeſaid, at the Borough afore- 

faid, in the County aforeſaid, by Force and Arms, &c. on Purpoſe, 
and of your Malice forethought, and by Lying in wait, the 7. — 
aforeſaid, in manner aforeſaid, did, and each of you did, commit, and 
do againſt the Peace of our Sovereign Lord the King, his Crown and 
Dignities, and alſo againſt the Form of the Statute iu that Caſe made 
and provided. Vid. A true Copy of the Indictment it ſelf in Latin, as 
the end.] | | | 


Clerk of the Arraigns. How fay*ſt thou, John Moodburne; art thou 
guilty of the * whereof thou ſtandſt Indicted, or not Guilty ? 

Priſoner. Not Gui 125 gr 8 | 
CI. Arr. Calprit. How wilt thou be tryed? 

; Priſoner. By God and my Country. - r LY 
Cl. Arr. God ſend thee a good Deliverance. How ſay'ſt thou; 
Arundel Coke, alias Cooke, art thou guilty of the Felony whereof thoy 
ſtandſt Indicted, or not Guilt 77: _. 
Priſoner. Not 7 F 
Cl. Arr. Culprit. How wilt thou be trydꝰ | 
Priſoner. By God and my County. 
Cl. Arr. God ſend thee a good Deliverance. You, Joh» Woodburne 
and Arundel Coke alias Cooke, the. Priſoners at the Bar, hearken to what 
is ſaid to you. Thoſe good Men that are now called and do here 

appear, are thoſe that are to paſs berween our Sovereign Lord the 
King and you, upon your ſeveral Lives or Deaths ; if therefore you 


” 


or either of you will challenge them or any of them, you muſt chal- 
lenge them as they come to the, Book to be ſworn, before they are 
ſworn, Gd you ſhall be heard. © = Dis 


Cl. Arr. Cryer, give the Book to | 
Thomas Buckingham, George Croſs, 
*, Nicholas Alger, FSCamuel Bridge, | 
.. Ambroſe Gallant, Jonathan Clements, "da 
George Goddard, Thomas Taylor, - 
Robert Gal, Simon Reeve, 
William Scott, © _ William May. 


N & - af 
Cl. Arr. Count theſe. | 
Cryer. Are you all ſworn, Gentlemen? 
% .*-.. ; | 
Cl. Arr. Make a Proclamation. _. + 
Cryer. O Yes, If any of you can inform my Lord the King's Juſtice, 
the King's Attorney or Sollicitor General, of any Treaſon, Murder, Fe- 
lony, or other Miſdemeanour committed by the Priſoners at the Bar, 
or either of them, come forth, and you ſhall be heard; for the Priſo- 
ners at the Bar now ſtand upon their Deliverance : and all Perſons 
bound by Recognizance to e them, or either of them, come 
forth and proſecute, or yowll forfeit your Recognizances. | 
Cl. Arr. John Woodbarne, and Arundel Coke alias Cooke, hold up your 
Hands. Gentlemen of the Jury, look upon the Priſoners, and hear- 
ken to their Charge: They ſtand indicted by the Names of John Wood- 
barne, late of the Borough of Bury St. Edmonds in the County of Sf. 
folk Labourer, and Arundel Coke alias Cooke of the Borough aforeſaid Eſq; 
or that they (as in the Indictment before-menrion'd ) upon which In- 
dictment they have been arraign'd, and pleaded ſeverally Not Guilty: 
Vour Charge is to enquire whether they, or either of them, are Guilty 
of the Felony whereof they ſtand indicted, or Not Guilty. 

Mr. Lee. May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury, I am of Counſel for the King againſt the Priſoners at the Bar, who 
are indicted for Felony on the 220 and 239 Car. II. entitled, An Act t 

revent malicious Maiming and Wounding, And the Indictment ſets 
forth, that the Priſoners, the firſt Day of January, in the eighth Year 
of his preſent Majeſty, at Bury St. Edmonds in this County, did on 
Purpoſe, and of Malice forethought, and by Lying in wait, make an 
Aſſault unlawfully and feloniouſſy upon Edward Criſpe Gent. and that 
the Priſoner John Woodbarne with a Bill which he then had in his Righ 
Hand, did on Purpoſe, of Malice forethought, and by Lying in wait, 
ſlit the Noſe of the ſaid Edward Criſpe, with an intent in ſo doing to 
disfigure the ſaid Edward Criſpe ; and that the Priſoner Arundel Coke at 
the time of committing the ſaid Felony, on Purpoſe, and of his Ma- 
lice forethought, and by Lying in wait, was unlawfully and feloniouſſy 
eſent, aiding and abetting the ſaid John Moodburne to commit the faid 
Felony : All which is laid to be done contrary to the Form of the Sta- 
tute. If we who are Counſel for the King prove this Matter, you 
will find them Guilty. | | E 5 
Serj. Selby. May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury, I am Counſel, pro hac Vice, for the King againſt the Priſoners at 
the Bar, who ſtand indicted upon the Statute of the 22“ of King 


Charles II. the one for maliciouſly maiming and disfiguring of Edward 


Criſpe, the other for abetting that Fact, which by that Act is made one 
and the ſame Offence; I lai Gentlemen, I was Counſel for the King, 
for that his Majeſty, as the Father of his People, and for their Safety, 
dut of his natural Goodneſs, hath been graciouſly pleaſed particularly 
to regard this Proſecution for ſo horrid and bloody an Aſſaſſination. 
And tho, Gentlemen, tis difficult to ſtand in this Place without the 
greateſt Tenderneſs to our Fellow-Creatures, yet theſe, who have devel 
ted themſelves of all Humanity, now ceaſe to be ſuch ; tis even Cruelty 
to the King's People not to ſtand up againſt them fo far as is conſiſtent with 
Law and Juſtice, Their Proſecution is become the common Concern 5 
| | | e 0 


(8). 


of Mankind; for ſo long as theſe Priſoners have a Being here, che Life 


of every Man is precarious, and but at the Will of ſo infernal a Con- 
triver as the one, and ſo helliſh an Executioner as the other. We ſhall 


firſt, Gentlemen, prove the Eact committed, and that by Mr. Criſpe 


himſelf, who by a particular Providence hath ſurvived this horrid At- 
tempt, and is here to give Evidence of it, and that he was invited 
with his Wife by Mr. Coke (who married Mr. Criſpe's Siſter, and who 
was to have Mr. Criſpe's Eſtate by his deceaſe) to ſup at his Houſe; 
That Mr. Coke propoſed to him to go after Supper to make a viſit to 
Mrs. Monte (whole Name we mention without any the leaſt. Imputa- 


tion) to which Mr. Criſpe conſented ; That Mrs. Monke's Houſe opens 


into the Church-Yard, which is but croſs the way from Mr. Cotes 
Houſe ; That Mr. Coke took Mr. Criſpe nas. with him about ren oc 
eleven at Night, it being dark, into the Church-Yard, and walked him 
about near Mrs. Mozke*'s Door without going in, and then making ſome 
Noiſe or Whiſtling, a Perſon came up to him and knock'd him down, 
after which he was not ſenſible ; That being left for dead, after ſome 
time he got up, and return'd, he did not know how, to Mr. Coke's 
Houſe, where the Company receiv'd him with great Conſternation, as 
did Mr. Coke himſelf, who ſoon returned after walking out with Mr. 
Criſpe, out of Breath, and called for a Glaſs of Wine; and being asked 
What was become of Mr. Criſpe, ſaid he was ſtumbling home in the 
dark. This we ſhall prove by Mr. Browne another Relation. We ſhall 


prove by Mr. Sturgeon, who was called as his Chyrurgeon, the Con- 
dition of his Wounds; and by Carter, a Blackſmith, that Mr, Coke a. 


bout the Friday before the Fact committed, ſent for him, and asked 
(after a previous Diſcourſe of Carter's Poverty, and how he might live well 


in the World) if he would cut off ten Mens Heads without remorſe, 


which when Carter {aid he could not, If he would cut off one Man's 
Head, and lay it before Cote; which Carter refuſing, Mr. Coke bid him 
conſider on't, and come again, then gave him a Glaſs of Brandy, and dif- 
miſſed him, bidding him ſend Moodbarne to him. We ſhall prove by one 


| -Moone a Taylor, that Mr. Coke about three V ears ſince ſollicited him to the 


like effect. We ſhall prove by Wille: the Conſtable, that after Moodburne 


. was taken up,, he confeſſed the Fact, ſaid he did it with a Hedging-Bill, 
and gave him Directions where to find it, and, he found it accordingly, 


which Moodburn, when ſhew'd him, acknowledged to be the ſame, and 


which we have here to produce. We ſhall prove by Mr. Wesherell the 
_-Goaler, that Mr. Coke "5 he was in his Cuſtody confeſſed the whole 
Fact, and that Woodbarne was placed in a Porch of an empty Houle 
near Mr. Coke's, to come out on a Whiſtle to do the Fact, and that he 
deliver'd Mr. Criſpe to Moodburne, and was preſent when the Fact was 
committed. And after this Evidence, there can be no doubt, Gen- 
tlemen, but you will find the Priſoners at the Bar guilty of this In- 
dictment. | * 1 7 bg 1 2 
Serj. Brant! | eren ot re 
upon an Act of Parliament made 22 & 239 Car. II. by which Act, 
if any Perſon or Perſons, on Purpoſe, and of Malice forethought, 
and by Lying in wait, ſhall unlawfully cut out or diſable the Tongue, 
put out au Eye, 7 * lo doi 
maim or disfigure ; the Perſon or Perſons ſo offending, their Counſel- 
2 lors, Aiders, and Abettors, knowing thereof, are Felons without Benefit 


hwajt. My Lord, the Defendants are indicted of F elony 


lit the Noſe, Cc. with an Intention in ſo doing to 


of 


1 
1 


1 


2 


. . | 
of Clergy. The Indictment charges the Defendants with ſeloniouſſy 
making an Aſſault on Mr. Criſpe; that Woodburne ſlit his Noſe with a 
Bill or Hook; that Coke was aiding and aſſiſting therein. We ſhall 
be able by undoubted Evidence to prove and make clear the Charge of 
the Indictment, and. every Particular thercof, as has been opened to 

ou, and that the manner of doing it was attended with ſuch Circum- 
{tances of Inhumanity, Baſeneſs, and Villany, as no Inftance can pa- 
rallel. Mr. Criſpe is Brother · in- Law to Mr. Coke, who on the firſt day 


of January laſt, under the Colour of Friendſhip and Affection, invites 


Mr. Criſpe and Family to Supper at Coke's Houſe, Before this Invita- 
tion he had agreed with Wooabarne for Hire to lie ia wait on purpoſe 
to effect the deſigned Miſchief When Woodbarne was lying in wait, 


Cote came ſeveral times to him to encourage him in his vile Purpoſe; 


After Supper, Mr. Coke, unmindful of all the Obligations of brotherly 
Love, of Hoſpitality, and of the Protection due to Mr. Criſpe, by 
falſe and vile Arts and Perſuaſions entices him into the Church-Yard, 
the Place deſigned and agreed upon for the Execution of their wic- 
ked Purpoſes. When he had got Mr. Criſpe into this Place, by Sign 


he gave notice of it to Moodburne, who had follow'd at ſome diſtance; 


and then deliver'd him into the Poſſeſſion of Moodburne, and was 
preſent at the ſtriking ſeveral Blows with the Hook. By the Nature 
of the Inſtrument every Blow muſt maim and disfigure; and the Blows 
being given by the Order and Direction of Mr. Cole by Moodburne, 


Mr. Criſpe's Noſe was ſlit on purpoſe to maim and disfigure by one 


lying in wait: which are all the Cireumſtances required by the Act of 
Parliament to make them guilty,.of the Felony. with which they are 
charged. Which ſeveral Facts we ſhall call our Witneſſes to make out, 


and doubt not but the Jury will find him guilty. 


Serj. Selby, We deſire in the firſt Place, Mr. Edward Criſpe himſelf 


may be ſworn, ' (which was done accordingly. 3 Mr. Criſpe, give an 


account to my Lord and the Jury of the whole Matter. 


Criſpe. On Nenw-lears-Day laſt I was invited to fup at Mr. Coke's, and 
being there, he propoſed to me to go to Mrs. Faun) Monte s. Ps 


L. C. J. Was this before or after Supper? 


Criſpe. This was before Supper: We ſupp'd about ſeven, and after 


Supper about ten a- clock he calPd me out of his Parlour, I follow d 
him; we went into the Church- yard. It was then very dark, the 
Moon did not ſhine. He took three or four Turns before the Houle 
where Mrs. Monte dwelt, then he ſtood ſtill and made a noiſe. 
I. C. J. What kind of Noiſe did he make? | 
Criſpe. It was like a Hollowing. 1 F 
1 * G J. Were you under any Fear or Apprehenſion from that 
oiſe! | 
_ Criſpe. Ves, my Lord, 1 was afraid, and made up towards the Wall; 
but in a quarter of a Minute ſomebody came behind me, and knock'd 
me down. 47-54 | 
I. C. J. Did you then know who that Man was? 
 Criſpe, I did not. 


I. C. J. Can you tell what was done to you afterwards? 


Criſpe. My Lord, I cannot, for on that Blow I loſt my Senſes for 
ſome time. f 
8 5 C Es C. J. 


| ( 10 ) 
ike J. How long was it before your Senſes returned? 
C e. My Lord, I cannot tell, but in ſome. time 1 got up, and 
Fes. + to Mr. Coke's. 
Serj. 5 In what Condition did ou ad your ſelf 3 
1 e. I was ready to die and faint, and I was found very much 
| wounded. | 
1 by - Branthw. Did any. en come to you at Mr. Coke's ! dogs 
riſpe. Yes, Sir, Mr. Sturgeon. * i 
x Aſter the Perſon came up m_ knock'd you en did you 
IF her wy — ſay any thing? M 
| | No, my Lord. 
| 45 Can di tell whether he A any time, or. what became 


1 of . 
| | Criſpe. No, I cannot. 
| L. C. J Was he there when the firſt Blow v was given ? 
I | . Criſp es he was. 
1 I. E. . Will the Priſoners ask Mr.Criſpe any Queſtions ? 1 
[i f — A Criſpe, was I preſent when you were knock'd down? 
4 Criſpe. Yes, Sir. | 
Cole. Do you remember that you. ſaw me? 
Criſpe. Ves. 25 | 
Coke. How near was J to yon Net 915 ? 
Criſpe. You were cloſe by me when I was knock'd Join: TEL 
- Serj. Selby. Call Mr. Brown and ſwear him, (which. was « acordingh 
done.) I think you are a Relation of Mr. Coke's ? | 
- Brown. Yes, Sir, I married his own Siſter, and he married Me: | 


Criſpe's Siſter. | i 
Ser). Selby, Was yy at Mr. Cole 8 Houſe laſt New-Teart-Day ar | 1 
night | F 


0 Bromn. A Day or two before laſt New-Tears-Diy, 1 and my Wife 
Wo: and Daughter were invited to: ſup with him, and accordingly we 1 
81 went. I came about fix a- clock, and found Mr. Cote and Mr. 1 20 | $ 
= - drinking a Glaſs of Wine in the Parlour before Supper. | 
| Serj. Selby. Was there any other Company with them? f 
ö © Brown, No, the Women were above Stairs. I fat down with them, j 
4 and we three ſtaid in the Parlour till Supper-time. When Supper 4 
q was ready, we went up. Stairs. Then after Supper berween cight F 
| and nine, we three came down into the Parlour again. Some time 
after, Cal went out of the Room, and theu came back again and 
44 gave a Call, or beckon'd to Mr. r who. e bim out of 
= the Room. 
1 Serj. Selby. At what time of night was this? 
= Bromn. Aſter nine a- clock at night. | $ | 
Serj. Branthw. How long was it before Mr, Coke return'd? | E 
Brown. He was gone about ten Minutes, and then returned. is 
| Serj. Branthw. Was he in any diſorder when he returned? 1 
Brown. He ſeem d to be out of breath, as if he had been walking 7 8 
faſter than ordinary. F 
1 Seri. Branthw. How far diſtant is the re where this Gen- 1 
tlewoman dwelt, from Mr. uuns Houſe? 2 2 


* 
. 
— — —ͤ— — — 
>» vw 4 . 


Brown. 


q 


* * Den n 
* 8 FP . 
n 3 IE r 
R ay x $47 COS TIRE >, De I Tees x 
LI 2 4 1 Nee 22 , " —_ 2 EL - N 
6 8 1 2 — F fo I Ro IS 
I ay: EL 2 . AR AL road MIO 
N e 22 0 OR NEWEST 3 
an 2 eee . On ESR BRAS 


„ 

Brown. The Church - Vard is about twice the length of this Shire: 
Houſe from Mi. Cołe's Houle. | 

Serj. Branthw. What did Coke do when he came in?? 
Brown, Immediately he drunk a Glaſs of Wine to me, and after 
he had far ſome time, he went out of the Room. I heard a 
Noiſe up Stairs, and being told my Daughter was ill, I went up, and 
in a little time came down again into the Parlour, where I found 
Mr. Coke. X 19 +20 | 

Serj. Branthw. Did you ask him what was become of Mr. Criſpe ? 

Brown. T did then ask him what was become of Mr. Criſpe, and he 
told me that he believ'd he was gone home in the dark. In about 
two or three Minutes after,, Mr. Criſpe came in. He was very much 
wounded and bloody. I was ſo ſurprized that I could not take par- 
ticular notice of him. 1 | 
Mr. Raby. How long was it from Criſpe's going out to his coming in 
again ? | | 
8 It was near half an hour. . 

L. C. J. So then Coke returned in about ten Minutes, and Criſpe in 
near half an Hour. | * 


Browne. Ves, my Lotd. 855 5 
+ Serj. Selby. Did Mr. Coke ſee Mr. Criſpe when he came back to his 


Houſe? 
Brown. Ves. N 

Serj. Selby. What did he fay? 2 * 
Brown. He ſeem'd to be in a great Conſtetnation. 


Mr. Raby. Do you know of any Eſtate that would have come to Mr. 
Coke after Mr. Cri/pe*s Death? | 5 14 ; 

Brown. I cannot poſitively ſay it of my own Knowledge. | 
Mr. Raby. We will ask Mr. Criſpe that Queſtion. Pray, Mr, Criſpe; 
would any Eſtate have come by your Death to Mr. Coke? | 


Criſpe. In caſe I had died, One hundred Pounds per annum would 


have come to his Wife as one of my Siſters. | 
L. C. J. Have you then no Children, nor Brothers? i 

Criſpe. No, my Lord; my next of Kin are three Siſters, one of 

Which is Mr. Coke's Wife, ſhe would have been one of my Heirs. 


OY 


Serj. Selby, Call Mr. _ (who appeared, and was ſworn.) What 


do you know concerning this wounding of Mr. Criſpe ? / 
Starg. Tam a Chirurgeon by Proteſſion; and the firſt day of Janua- 
ry laſt at Night, about Eleven a-clock, I was fent for to Mr. Criſpe at 
Mr. Coke*'s Houſe : When I came, I found him very much wounded and 
cut, and in a very weak Condition, and that he had loſt a great deal of 
Blood. I examined his Wounds : One Wound began at his right Ear, 
divided the fleſhy part of his Cheek, and ended on his upper Lip juſt 
under his right Noſtril; the Fleſh was all divided, and ho Jaw left 
naked. Another Wound divided the right fide of rhe Noſtril, and 
made an oblique Croſs over the Wound, and ended near the right 
under Jaw. "TI | * | 

Serj. Selby. Was his Noſe ſlit ? | N 
Sturg. Ves, Sir, the Noſe was cut from without into the Noſtril; 

the Edge of the Noſe was not cut through, but there was a Cut or 

8 in the Noſe that went through: I ſow'd it up: it was 2. 
** but 
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but with one Stitch; it is yet viſible, and the Noſe was cut 


through. h 
Serj. Selby. Were there any other Wounds ? 


Sturg: There was another deep Wound under his Chin, that reach'q 
from one Jaw to the other. There was another Wound, which be: 
gan at his Chin, croſs'd the left under Jaw, and tended towards his 
Ear. There was allo a ſmall Wound on his left Check, another on 
his upper Lip, and another on his left Temple. | 

Serj. Selby. How many Wounds had he in all? 

Sturg. 4. De 3 ; 3 oY 

Serj. Selby. Do you think there were ſeyen diſtin Wo | 
had . diſtinct Blows? 7 Wounds, that 

Sturg. I take it, that every one of the ſeven Wounds had a diſtin 


Blow. | | 
Serj. Selby. With what Inſtrument did you apprehend thoſe Blows 


were given ? 5 

Sturg. It was cut fo clean, that I thought it was done either by 

a Knife or Razor: | | | EO 
L. C. J. Let the Jury ſee Mr, Criſpe's Wounds, 


[ben bis Fate and Wounds were ſbewn to the Jury for their 
Obſervation.] 5 | 


Serj. Branthy. Swear C harles Willett ; (\which was done accord. 
ly.) I think you are a Conſtable in Bary St. Edmonds? | 
Willet, I am. xr | 


ing this Matter, and what did he ſay? 
ill. I had a Warrant from Alderman Mright and Mr. Serjeant 
Reynolds to apprehend Coke upon Moodburne's Examination. 5 
Serj. Brant hw. The Queſtion ask'd you is, What you know of 
Woodbarne's Confeſſion, and what he hath ſaid to you about this 
Matter? 5 | 
ill. After Noodburne was committed, I was with him, and ask'd 
him, Whether he was concerned in the wounding of Mr, Criſpe? He 
told me, Yes he was I ask'd him, Whether Mr. Coke was with him: 
he ſaid he was. I ask'd him how long Coke ſtay'd with him: He 
faid, That he had ſtruck Criſpe three or four Blows before Coke left 
i 5 5 | 
Serj. Branthw. What elſe did you ask him, or did he fay to 
Mill. He told me, that he was walking up and down in the Church- 
yard when Coke whiſtled to him, and that on that Signal he went up 
and aſſaulted Mr. Criſpe. l | [a 

Serj. Brant hw. Did he give you any account how long and where 


he waited before the Fact was done? | 
Will. He told me, that he was deſired by Mr, Coke to be up and 


down in the Churchyard about Nine a-clock that Night; and that 
being a cold Night, Cote gave him a Bottle of Brandy, and told him 


he could not tell what time Criſpe would come home, but deſired him 
to be ready and to ſtay let it be never ſo long. | 4. | 
1728 N ct). 


Serj. Branth. Had you any occaſion to ſpeak to Moodburne concerts | 


Serj. Branthw. Did he tell you with what Inſtrument he did it? 
Will. He told me, He did it with an Hook or Bill, that was new 
ground for the Purpoſe, and that it was in his Houle at the right 
— of his Door. I went according to his Direction, and found it, 
and brought it to him; and he ſaid, That that was the Hook. 
The Hook I have brought with me, and this is the Hook that I have 


now in my Hand. 


Mr. Raby. Call William Mietherel; ( who was ſworn.) Give 
my Lord and the Jury an account what you know of this 
Matter. ö | 

Weth. I am the Gaoler ; and the Day after Mr. Coke was committed 
to me, about five Minutes after One, he ſent for me up into his 
Chamber, where his Wife was crying and in great diſorder, as he 
ſeem'd to be likewiſe. She was deſiring het Husband to diſcover. 
When he came to himſelf, he told me, That he and Woodbarze had 
had a Deſign to murder Mr. Criſpe, and had attempted it ſeveral times; 
and deſired me to go and ſecure Woodbarne. I went to the Alderman, 
and told him of it, and he gave me the like Orders. Coming from the 
Alderman I met Mr. Coke's Man, who ask'd me whether I had found 
him; on which I ask'd him, Who, and what he meant, thinking him 
to be ignorant of his Maſter's Confeſſion : but he told me, that his 
Maſter Ja diſcovered it to him, and had ſent him to take up Wood- 
burne. Whilſt we were talking, we ſaw Woodbarne coming up, and 
we deſird one John Carter a Smith, who was ſhooing a Horſe, to 
aſſiſt us; which he did, and we ſecur d Moodburne. | 

L. C. J. Did Mr. Coke confeſs any thing to you concerning this Fact, 
and the manner of doing it ? 

Weth. Yes, my Lord, he did. He told me ſeveral times, that he 
had a deſign to murder Criſpe, and that he employ'd Moodburne, and 
delivered Criſpe into his hands. | 3 

IL. C. J. Did he tell you that? 

Meth. He did tell me fo : He told me alſo, That it was done with 
an Hook; and that he had bid Woodbarne to cut his Weaſand or Wind- 
pipe; and that if Moodburne had not been a cow-hearted Dog, he 
would have ſo done, and ſecur'd Criſpe from telling Tales. 

Mr. Raby. Did Cote tell you what Means he uſed to do this to 

Mr. Criſpe? | 

Meth. He ſaid, That he calld him out of his Houſe, went into the 

„ with him, and there delivered him into Moodburne s 
ands. | | 

Ray. Did he ſay what Signal was given? | 

Meth. Not that I remember; but he ſaid, That Woodburne was pla- 
ced there by his Appointment. | 

Mr. Raby. For what Deſign ? 

Weth. With an intent to murder him. When Woodbarne ſtruck him, 
Coke ſaid, he went away immediately. 

A 7008 Raby. What have you heard Moodburne ſay concerning this 

Weth. I have heard Moodburne ſay, That he and Coke had lain in 

wait ſeveral times and at ſeveral places to murder Mr. Criſpe. 
8 D 


Mr. 
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Mr. Raby. Did Moodburne give you any account what he did at this 
time to Mr. Criſpe ? | 
Weth. Ves, he did; he faid, That he ſtruck him a Blow with his 
Hook, and that not quite ſtriking him down, he gave him a ſecond 
Blow which did; and that Criſpe, as he was falling, (who was never 
us'd to ſwear) cried out, God damn him; and that then ir went to 
his very Heart to think that he ſhould kill a Man with an Oath in 
his Mouth. h | | 
Mr. Raby. Did he fay he gave him many Blows? 
* faid, He gave him ſeveral Blows, and that he thought he 
was dead. | | 


Mr. Lee. Call Robert Moon; (who appeared, and was ſworn.) What 
do you know of this Matter? $4: | | 

Moon. When I heard what happen'd to Criſpe, I faid, I knew the 
Perſon who did it, or the Perſon who employ'd him to do it; and 
the reaſon was, becauſe three Years, or three Years and a half ago, 
Mr. Coke ſent for me, and ſaid to me, at firſt I thought it to be in a 
jeſting way, that he wiſh'd Mr. Criſpe out of the World, he was a 
' good-for-nothing Fellow, his Wife had a trick of playing away his 
Eſtate, and he wiſh'd ſome body would knock him in the Head. 
Sir, {aid I to him, what advantage would that be to you? He ſhook 
his Head, and faid, A very good Eſtate. Said I, I thought Criſpe 
had but a ſmall Eſtate. Yes, ſaid he, a very good one. Then I be- 
gan to think there was ſomething in it. After ſome little time, faid 
he, I do not value ten or twenty Guineas to knock him in rhe head, 
Then I began a little to reflect that he ſhould have ſuch an opinion 
of me, that I ſhould be ſuch a ſort of Perſon. 
Mr. Lee, What then did you ſay to him? 
Moon. I told him, That I would not kill the greateſt Villain in 
the world for ten ſuch Towns as Bury. 2 

Mr. Lee. What did he fay afterwards ? | OY 
Moon. I do not remember, I have forgot if there was any thing 
elſe. pine | | | 
Mr. Lee. How came you to remember this? — 

Moon. When I heard of this Fact committed on Mr. Criſpe, then it 
came freſh into my Memory. „ 


Serj. Selby. Call John Carter, (who appeared, and was ſworn.) What 
Trade are you of! ; e | 
Carter. A Blackſmith. | | 
Serj. Selby. Did Coke at any time ſend Woodbarne for you, and what 
paſt thereon ? # | 5 
Carter. On the Friday before New-Tears-Day laſt, which was on a 
Monday, Mr. Coke ſent Moodburne to me, who told me his Maſter Coke 
wanted to ſpeak with me. | 
Serj. Selby.. Did you go? | 
Carter. Les, I went to his Houſe, and he order'd- me to come u 
to him in his Chamber. When I came up, he told me that he wanted 
a good ſtrong Horſe to carry his Weight. I told him J did not know of 


* 
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any one then; but when I did, I would let bim know. Upon that 


he faid, By God, how do you go on, Boy? I hear you have loſt rhoſt 
of your Buſineſs, you have got no Iron nor Coals, and you are afraid 
of a Goal ; I have a thing now in agitation. that will make a Man of 
you as long as you live. I faid I ſhould be very glad of that. Said 
he, Can you keep a Secret? Ves, ſaid I, as well as any one to ſerve my 
ſelf and my Friend. Said he, Can you keep one of the biggeſt Secrets 
in the World? I told him, As well as any body. Said he, You are 
pretty much in Debt, and if you will ſerve me in this, I can make 
a Man of you as long as you live: do you think you could cut five or 
ſix Mens Heads off without Scruple of Conſcience? I told. him, No; 
it was too much for a Man's Conſcience to bear. Said he, What, a 
Scruple of Conſcience to do ſuch a thing as that ? There are thoſe 
above who have done ten times worſe. I ſuppoſe, Sir, ſaid I, yon 
mean the South-Sea Gentlemen. Yes, ſaid he, ſo I do; they have 
ruined Families, and begger'd Gentlemen: To cut Mens Heads off is 
but a Trifle to them. Said I, Mr. Coke, I believe you ſpeak only in joke, 
by way of merriment. Said he, What, do you think I ſent for you 
by way of joke? I told him, I could not do any ſuch thing. Then, 
faid he, do you think you can cut off one Man's Head without Scruple 
of Conſcience ? I told him, No. Then, ſaid he, If you can't cut off a 
Man's Head, and lay it down upon the Table before me, you are 
not for my turn: On that he fetch'd a Bottel of Brandy, and gave 
me a Glaſs or two, and then ſaid to me, Carter, I would have you go 
home, and conſider of it for two or three Days, and if you can cut 
off a Man's Head without Scruple of Conſcience, you ſhall have 
plenty of Gold and Silver, and any thing elſe you ask. I told him, 
I needed no Conſideration, for I could not do it. Then, ſaid he, fend 
Moodburne to me. And as I went ont, I ſaw Woodbarne at the Door, 
and ſcent him in to Mr. Coke. | 

Serj. Selby. Did he ſay any thing elſe to you, or any thing about 
Mr. Criſpe? bs. an 5 | x 

Carter. I live in a Houſe of Mr. 3 and Mr. Coke had been for- 
merly his Steward, and Moodburne acted under him. And Mr. Coke 
ſaid, that he heard my Houle was out of repair, that it would be his 
after Mr. Criſpe, and whether I ſhould not like it better for him to 
keep it in repair, as he had done before. | jos 


Serj. Selby. I think, my Lord, we have done with our Evidence, 
and have ſufficiently proved Mr. Coke and Moadburne to be guilty not 
only within the Intention but the Letter of the Statute of the 22d of 
Car. II. upon which they ſtand indicted. We have proved the Malice 
premeditated and forethought, the Intention to maim and disfigure 
by ſlitting the Noſe (for Mens Intentions muſt be conſtrued by their 
Actions) and the maiming and disfiguring accordingly ; and that Mr. 
Cole was privy to, and the Aider and Abettor of the Offence : And 
therefore, Gentlemen of the Jury, we can't doubt but that you will 


find them both Guilty; and that your Verdict and their Conviction 
will be with the Suffrage of all Mankind. = 


Mr. 
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Mr. Raby. My Lord, having gone thro our Evidence, you will now 
permit me to make ſome few Obſervations upon what has been offer'd, 
and from which we humbly apprehend it will moſt clearly appear, 
that we have fully prov'd and made out every thing neceſſary to 
maintain this Indictment. | a 
My Lord, It muſt be agreed, that this is an Offence created by 
a particular Act of Parliament, uſually calPd Sir Johz Coventry's Act, 
made on the Occaſion of the like barbarous Uſage he met with, to 

niſh that Offence, and to prevent the like for the future: And 1 
alſo agree, that the Priſoners muſt appear to be guilty of thoſe very 
Facts, which by that Act are made Felony, or otherwiſe they can- 
not be puniſhed by that Law. But we humbly apprehend, that 
when that Law, and the Evidence which has been given againſt 
the Priſoners are conſider'd, they will appear to be guilty within 
the expreſs Words of that Law; for which End I beg hs to men- 

tion that Act, which is the 22 & 23 Car, II. cap. 1. The Words are 
theſe. That if any Perſon or Perſons, on Purpoſe, and of Malice 
« forethought, and by Lying in wait, ſhall unlawfully cut or diſa- 
& ble the Tongue, put out an Eye, flit the Noſe, ec. - with an In- 
ce tention in ſo doing to maim or disfigure, in any the Manners 
before mentioned, the Perſon or Perſons fo offending, their 
& Counſellors, Aiders, and Abettors (knowing of and privy to the 
4 Offence aforeſaid) ſhall be. Felons, &c.” | 
From this Clauſe it appears the Offence -muſt be done; 
1. Of Malice forethought. 
2. By Lying in wait. 
3. By Slitting the Noſe, G . | 
4. With an Intention to Maim or Disfigure. | 5 

And we humbly ſubmit ir, that from the Evidence which has 
been given againſt the Priſoners, it moſt plainly appears, that the 
Defendants are guilty of this Offence in every Circumſtance de- 
ſeribed by this Act of Parliament. | 
For certainly there cannot be the leaſt Queſtion, but that this 

was done of Malice forethought, when it appears from the Evi- 
dence to have beer. under Conſideration and premeditated for three 
Years and an half: And Mr. Coke had try'd ſeveral Perſons; before 
he could find any ſo hardy as to execute his baſe Purpoſe, or 
comply with ſo inhumane an Attempt: and therefore we appre- 
hend there cannot be any colour to ſay, This was not of Malice 
 forethought. | 

2. And that this Offence was alſo done with Lying in wait, is 
as clear : For does it not fully appear upon the Evidence of Mr. 
Criſpe, that when he came out of Mr. Cole's Houſe, Mr. Coke gave 
a Whiſtle or Signal? In vain had Mr. Coke given that Signal” if 
no Perſon had been in waiting to have heard it: To what End 
had that Signal been given, if Mr. Coke had not known there was 
ſome Perſon to have heard it? It _— plainly Woodburne came 
upon the Signal given; and what enſued you have heard, I need 
not repeat. | | 


; The 


ml 


3. The third thing made material by this Act, is, That the Noſe 
ſhould be flit ; and that the Noſe was flit 1 8 from the Surgeon's 
Evidence, who has given a very particular Account of the Seven 
Wounds Mr. Criſpe received in his Face and Head: and he ſays, 
The Noſe (the Noſtril) was cut throu ng. CRT OY 

4. Whether the other Circumſtance, that this was done with an 

Intent to Maim and Disfigure, does ſufficiently appear, or not, is 
the only Queſtion that remains: and we ſubmit it to your Confide- 
ration, as that which is very clear from this Evidence. DET 

Mens Acts are the beſt Interpreters of their Intents : If a Man kills 
another without Provocation, tho' no expreſs Malice or malicious In- 
tent appears, yet the very Act of the Party has always been taken to 
be a- ſufficient Proof of his Intent and Malice forethought. The In- 
tent is latent in the Mind, and can ſeldom be known otherwiſe than 
by the Act which is done: and as there the malicious Intent is col- 
lected from the Act of the Party, ſo here *tis as reaſonable to col- 
lect his Intent to disfigure from the Act which is done, the maim- 
ing and disfiguring Mr. Criſpe; and the very manner of doing it 
ſpeaks it. 38 5 
1 Whoever looks upon this Gentleman (Mr. Criſpe) ſees too plainly 
how much he is disfigur'd: and could a Man cut another ſeven times 
on the Head and Face with this Iron Bill, with this Weapon, without 
disfiguring him? Ts it to be imagin d? And when he has done the very 
Act, when he has disfigur'd him, ſhall he ſay, He had no ſuch Intent? 
The Act done, and the manner of doing it, ſpeak it too plainly. Tis 
confeſs'd the Intent was to murder; this is what both the Priſoners 
admit to be the End deſign'd; but did they not alſo intend the 
Means? It would be in vain to intend the End, and reject the Means 
to effect it: the Means choſen to effect it have appear'd to be to cut 
him to Death, by ſtriking him with a Bill on the Head and Face: 
Is it poſſible to expect to cut him to Death on the Face with the 
Weapon produced, and not to disfigure him? This is the Act Woodbarne 
has done, and Coke was preſent when Woodburne ſtruck, even when 
he did this Fact, and Coke was a Counſellor, Aider and Abettor ; he 
was preſent, and, in the Words of the Act of Parliament, knowing 
of the Offence. And therefore upon this Evidence we ſubmit it, 
whether we haye not given Satiskaction to the Court and Jury, 
that the Priſoners are guilty. EY. ee OO 

This is not a Proſecution of the Party injured, ariſing from Re- 
venge or Reſentment, but is carried on by the Publick, by the 
Crown, for the ſake only of Publick Juſtice, that ,by the Puniſh- 
ment of this Offence, the Subjects may have that Protection they 
ought to have by a due Execution of the Laws: And all we 
pray, is, That the Jury will give ſuch a Verdict as is 'agrecable 
to juſtice. | | 9 wi F 


L. C. J. Woodbarne, What have you to ſay for your ſelf? N 
Woodburne. May it pleaſe your Honour, my Lord, the firſt time 
that Coke began with me about this Matter was on a Wedneſday in laſt 
Barley-Harveſt. He ſent for me to mend his Copper, and after I had 


I | done 
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done it, he bid me go to the further end of the III. Lan-, and there 


he muſt ſpeak with me, and which came firſt ſhould ſtay for the o- 
ther. I was there before him; when he came, he was on horſe- 
back, and his Horle kicked about in a furious manner, that the People 
rook notice of it. When they were gone, he told me that he had a 
thing for me to do, but not to be done preſently, and that if I did it 
I ſhould want for nothing. I ask d him what it was. He ſaid, about 
Mr. Criſpe, to ſet him aſide, that is, to kill him; but he faid, it was 
not to be done preſently : ſo he put his Hand in his Pocket and gave 
me Eighteen Pence. I told him, I never did ſuch a thing in my Life; 
I could not do it. Said he, It is not to be done preſently, we have 
time to conſider. A while after he ſent for me again, and ask*d 
me, Whether I had conſidered of it. I told him, 1 could not do 
it, Said he, We muſt ſet Criſpe aſide; for Mrs. Criſpe hath got a 
trick to play; ſhe will make away what there is from me and my 
Child. I faid, I never did any ſuch thing; I could not do it, and 
deſired him to forbear. I went away and left him in his Chamber. 
Within a while after he came to my Houſe ; ſaid he, Joha, what is 
the reaſon you can't do this for me? Said I, I cannot do it. Said 
he, What 8 it, I would do it for you. I ſaid, I could not 
do it. Then he went away very uneaſy, and in a Week or Fort- 
night ſent for me again to his Chamber, and there was at me again. 
T told him, I could do no ſuch Work. Said he, Why can't you 
do this Work? I have been a good Maſter for you, I made my ſelf 
look little to bail you when you were in Gaol. I turned about 
and cried.. Said he, What makes yon cry ? your Crying ſignifies no- 
thing; the Money that I ſhall give you, will do you and your 
Family a kindneſs. Said I, I can do no ſuch thing. Said he, Ir 
ſignifies no more the killing of him, than to kill a Dog, for they 
do no good with what they have. Yes, ſaid I, Mr. Criſpe is a very 
good Maſter; I work'd for him and his Father before him: and 
10 I went away. Afterwards my Wife died three days before Gan- 


pomder-Treaſon laſt : ſhe was buried on that day, and being very poor, 


I ſent my Daughter to deſire a little Money of him ro have the 
Bell -roll'd for my Wife; but he ſent me none. My Wife was 
buried on a Sanda), then on the Monday he ſent his Boy for me; 
I went down to him, and when I came, I fell a weeping for the 
loſs. of my Wife, and having ten Children. Said he, What makes 
you cry? you muſt pull up a good Heart; tho your Wife be dead, 
you, may have Friends; here is that which will do you a kindneſs here- 


after. Said I, I am very ſorry for the loſs of my Wife, Said he, 


What ſignifies that? ſhe. was carried well into. the Church, and is, 
no doubt, happy; ſhe is gone before you; we muſt all go in ous 
time: T was a Friend to you in her Illneſs; I ſent her a good 


Doctor at my own Charge: this twenty Pounds that I will give 


you will be a brave Eſtate for you. = 
I. C. J. What were you to have this twenty Pounds for? 


| 


Woodburpe. 
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Moodburne. It was to kill Mr. Criſpe; he told me, that I muſt ſet aſide 
Mr. Criſpe; he offer d me Twenty Pounds to do it; but I then refus d it. 


On Monday, Newyears day, in the Morning, Coke ſent his Boy for me 


to come to him; and between Eight and Nine, in the Morning, I went to 
him. He was in his green Room. Now, ſaid he, John, we ſhall have 
the faireſt Opportunity to kill Mr. Criſpe. I told him, I was loth to do it; 
it was very cold, and I had an Ague. Said he, I will give you that, which 
ſhall warm you; he went to his Cloſet, and gave me out of the Bottle, 
that he uſed to carry in his Pocket, half a Pint of Brandy, and told me; 
that happen how it will, 1 muſt not come near his Houſe any more thar 
Day, leſt afterwards there ſhould be ſome Suſpicion ; but ſaid he, Whe- 


ther Ague or not, you muſt be at Mr. Morrice's Porch, which is in the 


Church-yard, about Eight-a-clock in the Evening. I went there between 
Eight and Nine ; about Nine, Coke came out, and gave me a Whiſtle ; 
on that I went up to him; he told me, Mr. Criſpe was very jolly, and 
he beliey'd, it would be late before he came out. I told him, I did 
not care to ſtay. Said he, You muſt ſtay now ; this is the Time that 
will do it. I ſtaid *till Ten- a- clock; then he came to me again in Mr. 
Morrice's Porch, and told me, That he believed Criſpe would not go till 
Eleyen-a-clock ; but the later the better. Then he went from me again, 
and a little after Ten, Coke and Cri/þe came out together, and on Coke's 
whiftling I came up to them; Criſoe was then before, and coming to 
get againſt the Wall. L came up to Coke; he bid me have a care not 
to hit him inſtead of Criſpe, being very dark; ſo he took me by the 
Sleeve to lead me up to Criſpe, and ſaid to Criſpe, Brother, ſtand ſtill; on 
that I hit him two Stroaks with my Hook; tho I never heard him ſwear 
befote, yet he now ſwore, God damn him; on that, Coke ſaid, What! 
Doth he ſwear ? Secure him, down with him; he ſtood by him till I 
gave him ſeveral Blows, and then he went away. Coke deſired me to take 
away his Watch; for, faith he, As to his Money, he don't carry above 
Half a Crown or Three Shillings in his Pocket; and when I go to Lon- 
n. willeſtll the Watch for enz: og bu ad wot NE EGS 
Lord C. F. What Moodburne faith againſt Coke is no Evidence againſt 
Coke, and ſhould not have been mention d by him; but what he faith 
relating to himſelf before the Fact, is ſo twiſted with Coke, that without 
the Whole it is not ſo intelligible as to himſelf. However, the Jury are to 
take notice, that what ¶oodburne ſaith, is only Evidence againſt himſelf, 
and not againſt Coe. | es 20188 
Lord C. J. After you had given him thoſe ſeveral Blows with your 
Hoak;:mehati did! you-nexe? ,- :-{; if od; bios ond TX 
Moodburne. 1 began immediately to reflect on what I had done, and 
went away forthwith to my own! Houſe, where I was about to take a 
Line to hang.myſelt..- _ __ | 1 54 4 1 
Lord C. J. Have you any Witneſſes, or any body to ſpeak for you? 


Mooaburne. My Lord, here are my two Daughters in the Court; I de- 
fire your Lordſhip would be pleas d to hear them, Ann Mooaburne and 


Sarah Woodburne ; who being call'd, appear d, and were ſworn. 


Lord C. F. What ſay you, Ann Woodburne 2? FL 


8 | . — | Ann . 
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Ann Woodburne. On the I/Veaneſday before New-ycars-day, Coke ſent 
for my Father by his Boy; I told the Boy, my Father was in Bed, and 
ſick of an Ague and could not come. The Boy came again, and ſaid, 
my Father muſt by all means come; but he would not then go, but he 
went to him on New-years- -day in the Morning, and came home again. 
About Five or Six-a-clock in the Evening, my Father went out with a 


Hook in his Hand; and he ſaid, he ſhould not be at Home till Eleven 


or Twelve at Night; and if any body came for him, he bid us not take 
any notice but that he was at Home. _ thought he took the Hook to 
cut ſome Wood with. 

Lord C. F. Have you any thing more to ſay? 

Ann Hoodburne. When my Mother died, I went to Mr. Coke's to os 
row Five Shillings of him, to have the great Bell toll for my Mother; and 
told him, that my Father would pay him again. He faid, What fi ignifi dthe 
ringing out of the great Bell; her Soul would be never the better for it; 
but, if he'll fatisfy me in my Requeſt, he ſhall have Five times EGS: Shil- 
lings. 

Lord CF. What ſay you, darah Woodburne ? [oo 

Sarah FWoodburne. Coke did frequently ſend for my Father, at all rimes 
both of Day and Night; and he would often come to my Father, and 
when he came, they would go out, and walk down the Backſide, and 
talk together. After this Fact was done, Coke ſent his Boy for my Fa- 
ther, and the Boy ſaid, They muſt not 80 . I if NP n Peo- 
ple would take notice of them. 

Leid C. F- Foodburne, have you any thing more to ay T 

Hoodburne. This Day Nine Weeks, which was a Week after the Fact 
committed, Coke ſent for me, and ſaid, John, I wiſh you would have 
done the thing I order d you; but you have been before Alderman 
Weight and the Recorder, and have told your Story well; but hold you 
faſt; they will examine you again; I ſhall - 

- Lord C. J. This is ſubſequent to the Fact, and is not Evidence againſt 
Coke. If you Woodburne have done, then Mr. Coke, what Rave you to 
lay for your ſelf? 

Cle. May it pleaſe your Lordſhip, Lam much aſham d, and very un- 
able to defend my ſelf; I am aſham d to think I ſhould be concern'd in 
o heinous a Crime againſt Mr. Criſpes Life; I am even confounded at 
it it is indeed a very great Crime, and I know not what to ſay for 
my ſelf. As for n he hath aſſerted againſt me ſeveral things 
that are falſe. 

Lord C. F. 1 have told the Jury, that what he hath ſaid is no Evi- 
dence againſt you. 

Cole. When I firſt ſpoke of this Matter to Woodburne, he ſaid, he 
ſhould value it no more than the cutting off the Head of a Dog. I 
did, indeed, go out with Mr. Criſpe that Night, but I was not near him 
when Nouaburne ſtruck him, but retreated to my own Houſe in a Mo- 
ment. My Lord, I am very ſenſible that a e of Law any ariſe on 
the Statute whereon I am-indited. 

Lord C. J. Whereon ? 

Coke, With reſpect to my Intention. 


Lord 


(49) 

Lord C. F. Your Intention is Matter of Fact, and myſt be try d by 
the Jury, whether your Intent was to maim and disfigure; this doth not 
ſcem to me to be a Point of Law; if there be any Point of Law that 
© ſhall ariſe, you ſhall have Counſel to ſpeak to it; bur whether you fc 
Mr. Criſpe's Noſe, with an Intention to disfigure him, is a Matter of Fact. 

Coke. My Intent was to kill Mr. Criſpe, and not to main or ore 
him. 
Lord C. F. But that is the Queſtion the Turk A are to try, Whether you 
did not of Malice lit his Noſe, with an Intent to disfigure him. If the 
Jury do not find that you ſo did, you muſt be acquitted on this Indict- 
ment. Suppoſing your Deſign was to kill, yet your Deſign might be 
likewiſe to maim; and this the Jury muſt try; this is Matter of Fat. for 
their Conſideration. 

Coke. This is a very penal Statute, and I am 3 to plead my oh na 
Cauſe ; I beg your Lordſhip to aſſign me Counſel. 

| Lord C. F. If any Point of Law doth ariſe upon the Statute, you ſhall 
have Counſel; but as yet there is nothing but Matter of Fact; whether 
the Fact proved doth ſupport the Charge in the Indictment; or in other 
Words, Whether the Evidence be ſufficient to make good the Charge? 
this muſt be left to the Jury; I will ſtate the Fact to em, and they are 
on their Oaths to give in their Verdict. 

Coke, This is a very penal Statute, and I cannot argue it for my ſelf; 
I hope your Lordſhip will aſſign me Counſel ; this is the firſt latte 
That ever was upon this Statute. 3 

L. C. J. What do the King's Counſel ſay to it Y 

Serj. Selby. After ſo full an Anſwer as your Lordſhip has given Ichink 
it but vain to fay any thing; I always thought that no Matter. of Law 
could ariſe upon this Fact and Indictment; for //oodburne did the Fact of 
| Malice fore-thought, by lying in wait, and with an Intention to maim; 
Mr. Coke was aiding, abetting, and privy to the Fact: therefore, tho it 
was an Intent to kill, it muſt be to maim alſo; he could not intend to kill. 
him with ſuch an Inſtrument, without intending to maim him firſt; and 
therefore, if there were two Intentions and but one executed, there is 
Pretence to ſay, that what was executed was not intended. Mr. Cake: 
ſays, there never was any Indictment before upon this Statute; if not, it 
muſt be becauſe no Man before ever thought of being guilty of ſo Narri 
an Action. 

L. C. F. If any Point in Law doth ariſe, you ſhall have Counſel; but 
the Fact muſt be agreed and ſtated, before the Law can come in debate. 

_ You ſay, your Intent was only to murder; but that is not yet agreed or 
found to be the Fact; it is the point now in Trial, whether you did ir 
not with an Intention to maim, or disfigure; and according as that Inten- 
tion ſhall appear to the Jury, fo will they either acquit or convict you p; 
therefore, if you have any thing more to ſay, I deſire you to go on. 

_ Coke. I ſubmit to your Lordſhip's J udgment. by 

L. C. J. Gentlemen of the Jury, this is an indictment of the Priſo- 
ners at the Bar ohm Woodburne and Arundel Cole, for Felony, by lying 
in wait, and purpoſely and maliciouſly flirting the Noſe of Edward. Criſpe, 
with Intention, in fo doing, to maim or disfigure the ſaid Edward Criſpe. 
John Moodburne is indicted for the principal Actor, or the Perſqn who dich 


the Fact; and Arundel Coke is indicted for being preſent, adding, and a- 
5 betting. 


(209 
betting. This Indictment is founded on a Statute made in the two and twen- 
tieth Vear of King Charles the ſecond, intitled, an Att to prevent mali- 
cibus maiming 10 wounding ; whereby it is enacted, That if any Peron 
or Perſons, from and after the twenty fourth Day of June, in the Year of 
out Lord 167 f, on purpoſe, and of Malice fore thought, and by lying in 
Wait, ſhould unlawfully cut out, or diſable the Tongue, put out an Eye, 
ſlit the Noſe, cut off a Noſe, or Lip, or diſable any Limb or Member of 
any. Subject of irs Majeſty, with Intention in ſo doing to maim or disfi- 
gure in any the Manners before- mentioned ſuch his Majeſty's Subject, 
that then, and in every ſuch Caſe, the Perſon or Perſons ſo offending, 
their Connfellors, Aiders, and Abettors (knowing of, and privy to the 
Offence, as aforeſaid ) ſhall be, and are thereby declared to be Felons, 
and ſhall ſuffer as in Caſes of Felony, without Benefit of the Clergy. 35 
Now the Queltion on this Indictment is, Whether John MWoodburne did 4 
on Purpoſe, and of Malice forc-thought, and by lying in wait, unlaw- 1 
fully ſlit the Noſe of Edward Criſpe, with an Intention to maim or diſ- 5 
figure him therein? And, Whether Arundel Coke was feloniouſly pre- 
ſent at the Fact, aiding and abetting Woodburne in the Commiſſion and 
Perpetration of it? To make out this Matter ſeveral Witneſſes have been 
called; the firſt Witnefs was Edward Criſpe himſelf, who informs you, 
that Arundel Coke married his Siſter, and Mr. Brown Coke's Siſter ; and 
chat laſt New-years-day they were invited to ſup at Mr. Cok''s ; and that 
Befote Suppet, Mr. Coke propos d to go to Mrs. Montes; and that af- 
ter Supper, about Ten-a-clock at Night, Mr. Coke call'd Mr. Criſpe out 
of che Parlour to go to this Mrs. Monke's; and that When they had 


Walked thice or fout Turns before the Houſe where Mrs. Monke dwelt, - 
bel A60d-AAT Land made a Noiſe like a hollowing, which made Mr. 4 


Ihr afraid, being dark, ſo he made toward the Wall; but in a quar- 
tef 16 . Minutes time, a Man came and knock'd him down: who 
Na Man Was tor What was then further done to him, he could not # 
n tell; becahfe, by the Blow he loſt his Senſes for ſome time; but 
afterwards he gut up again, and return d to Mr. Cok-'s Houſe, from whence 

came; but in a ſad Condition, much wounded and bloody; where 
M Srurgeon the Chyrurgeon came to him, from whom you have | 
the Particulars of his Caſe. He ſays, That Coke was cloſe by him when 2 
he Was knoekd' down; but did not hear Coke ſay any thing. He alſo x 
ſays, That upon his Death, One Hundred Pounds per Annum would F 
habe gone to Coke's Wife, as one of this Siſters and Co. heir. * T 

The next Witneſs is Mr. Brown, who married Cotes Siſter; and he 
{aF8,” That he; his Wife, and Daughter, were invited to ſup at Mr. Coke's 
the Evening of 'New-Years-Day 3 that he came about Six-a-clock, and 
fond Mr. Chee and Mr. Criſbe drinking a Glaſs of Wine in the Parlour” 
before Supper; that he ſat down and drank with them till. Supper; that 
after Supper, they Three came into the Parlour again, and ſometime af- 2 
ter Coke went out of the Room, and then came back again, and calF'd | | 1 
Mr. Criſpe Oũit of the Room, who followed him; that Cute returned a- 7 
. | gain in about Ten Minutes, and ſeem'd to be our of Breath, as if he had 1 
Þ been” walking faſter than ordinary; that Coke's Houſe is diſtant from the 
i hurchyard about twice the Length of the Shire Houſe; that Cote, af- 
ter lie came in, drunk a Glaſs of Wine; and that Brown ask d Coke, 
what was become of Mr. Criſpe? And that Coke ſaid, he believd he was 
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(21) 
gone home in the Dark ; and that in about two or three Minutes after, 
Mr. Criſpe came in much wounded and bloody; and that it was about 
half an Hour between the time of Mr. Cr:/pe's going out and returning 
ain. 25 | 

bee Sturgeon, the Chyrurgeon, ſwears, that being ſent for, he came 
to Mr. Criſpe about eleyen-a-clock that Night; that he had loft a great 
deal of Blood, and was very much wounded ; and that in the whole he 
had received Seven diſtinct Wounds, which he apprehends were by to 
many ſeveral Blows. He hath given you a particular Deſcription of the 
ſeveral Wounds; the ſecond Wound is that which is alledged to be 
within this Statute z he tells you, That this Wound divided the Right 
ſide of the Noſtril; and that tho' the Edge of the Noſe was not cut 
through, yet it was cut through in another place; the Noſe was flit ; 
there was a Cut from without into the Noftril ; indeed the Slit was not 
very great, for he ſew'd it up with one Stitch; but he is ſure, that a 
Slit there was, and you have ſeen Mr. Cri/pe's Noſe. Now the ſlitting 
of the Noſe is one of the particular Facts mention'd in the Statute. 

Mr. Willet, the Conſtable, ſwears, That he was with Woodburne at- 
ter his Commitment, and that he told him, he was concern'd in the 
wounding Mr. Criſpe; that he had been there waiting for that purpoſe ; 
and that when Coke whiſtled to him, he went up and made the Aſſault 
upon Mr. Criſpe with an Hook or Bill, that was new-ground for that 
purpoſe, and directed him where to find it at his Houſe, which he ac- 
cordingly did, and brought it to Woodburne, who ſaid that was the Hook, 
and the Hook hath been now produced before you, and you haye ſcen 
It. | | | 

The next Witneſs is Mr. Wetherell, the Goaler, who ſwears, that the 
Day after Coke was committed to his Cuſtody, Coke ſent for him up in- 
to his Chamber, and told him, That he and //oodburne had had a Deſign 
to murder Mr. Criſpe, and had attempted it ſeveral times, and deſir d 
him to go and ſecure NMoodburne, which he accordingly did. He hath 
given you an Account how and in what Manner he ſecurd him; and he 
ſwears moreover, that Coke told him ſeveral times, that he had a Deſign - 


to murder Criſpe, and that he employ'd Wooddburne, and deliver'd Cxiſpe 


into his Hands; that Woodburne did it with an Hook; and that he bad 
Woodburne to cut his Windpipe ; and that if J/oodburne had not been a 
Cow-hearted Dog, he would have ſo done, and ſecur'd Criſpe from tel- 
ling Tales. Metherell likewiſe ſwears, that Coke told him, That he 
call'd Criſpe out of his Houſe, went into the Church-yard with him, and 

there delivered him into Moodburnès Hands; and he farther ſwears, as 
to Woodburne, That Woodburne own'd, that he and Coke had lain in wait 
ſeveral Times, and at ſeveral Places, to murder Mr. Criſpe; and as to this 
particular Fact, he gave him this Account, That he ſtruck him a Blow 
with his Hook, and that not quite ſtriking him down, he gave him a 
{ſecond Blow; and that as Criſpe was falling, he cricd out, God damn 
2 and that then it grievd him to kill a Man with an Oath in his 

outh. 5 | 

Robert Moone ſwears, That when he heard what was befallen Mr. 
Criſpe, he ſaid, that he knew the Perſon who did the Fact, or him who 
imployd the Perſon; and the Reaſon was, becauſe about three Years 


and a Half before, Mr. Coke ſent for him, and told him, That he wiſh'd 
* Mr. Criſpe 


1 r 
Mr. Criſpe out of the World, and that ſome body would knock him in 
the Head; and that when he ask'd him what Advantage that would be 


to him? He replicd, A very good Eſtate; and afterwards told him, he 


did not value Ten or Twenty Guineas to knock him in the Head: This 
made Moone reflect upon himſelf, and was concerned that he ſhould have 
ſuch an Opinion of him, and thereon told him, That he would not 
kill the greateſt Villain in the World for Ten ſuch Towns as Bury. 
ohn Carter ſwears, That on Friday before New-years-day laſt, Cote 
ſent 1/o0dburne to him, to tell him that his Maſter Cote wanted to ſpeak 
with him; that thereon he went to his Houſe, and was ordered to 
come up to him in his Chamber, which he did, and there Coke firſt 
enquired, Whether he could help him to a good ſtrong Horſe ? And then 
told him, that he heard he had loft much of his Buſineſs ; he had no Iron, 
nor Coal; and that he had a thing in agitation that would make a 
Man of him as long as he lived; and thereon ask'd him, whether he 
could keep a Secret, and one of the biggeſt Secrets in the World? and up- 
on his telling him chat he could, he ask'd him whether he conld cut five 
or ſix Mens Heads off without Scruple of Conſcience? And when he 
told him that that was too much for a Man's Conſcience to bear, he 
told him, there were thoſe above, meaning the Sonrh-Sea Gentlemen, 
who had done ten times worſe, rain'd Families, and beggar'd Gentle- 
men; and that to cut Mens Heads off was but a Trifle to them. That 
hereon Carter told him, He believd he ſpoke only in Joak, and by way 
of Merriment; but Coe ask'd him, Whether he thought he ſent for him 
only by way of Joak? And then ask d him, Whether he could cut off 
one Man's Head without Scruple of Conſcience? And when Carter told 
him, No; then Coke told him, If he could not cut off a Man's Head, and 
lay it down on the Table before him, he was not for his Turn; and 
then gave him a Glaſs of Brandy, and bid him conſider of it for a Day 


or two; and if he could cut off a Man's Head without Scruple of Con- 


ſcience, he ſhould have Plenty of Gold and Silver, and any thing elſe 
he ſhould ask : Whereto Carter replying, That he needed no Conſidera- 
tion, he could not do it; then he bid him ſend Moodburne to him, which 
he did. 55 f 5 OT 
In all this Diſcourſe between Carter and Coke; I do not find that 
Criſpe was the Perſon named on whom this Outrage ſhould be commitr- 
ted; but Carter who is a Tenant of a Houſe of Mr. Criſpe's, ſays, That 
Coke told him, he heard the Houſe was out of repair; that it would be 
his after Mr. Criſpe; and ask'd him, Whether he would not like it bet- 
ter for Coke to keep it in repair, as he had done before, whilſt he was 
Criſpe's Steward? | 1 We 

This is the Subſtance of the Evidence given againſt the Priſoners at the 
Bar, to prove that they maliciouſſy, and by lying in wait, have ſlit Mr. 
Criſþe's Noſe, with an Intent to disfigure him therein. 9 

Woodburne doth not deny the general Fact, that is, the deſign d lyi 
in wait to aſſault Mr. Crifhe, nor the cnttitig or khocking him down 
with his Hook; his Confeſſion is not Evidence againſt Coke, but it is 


againſt himſelf; and you hear what he hath own'd; that laſt Barley-Har- 


_ Veſt Coke ſent fot him to mend his Copper, and then order d him to 
meet him at another Place, which was accordingly done; where Coke 
told him, That he had a thing for him to do, but it was not to be done 


preſently 5 


(WM). 
preſently; and if he would do it, he ſhould want for nothing. And 
when he ask d him, What it was? He ſaid, To ſet Crifpe aſide, that is, to 
kill him; and Coke gave him Eighteen Pence. That then he told him, He 
could not do it; that Coke ſolicited him ſeyeral time: afterwards to mur- 
der Criſpe; the Particulars whereof I do not enumerate, becauſe they prin- 
cipally relate to Coke, againſt whom it is not Evidence; but yet they 
ſo far relate to Woodburne, as to ſhew his Knowledge and Deliberation in 
this Matter; therefore to come to the Day whereon this Fact was done, 
Moodburne faith, That about Eight or Nine in the Morning, Coke ſent 
for him, and told him, That that Day they ſhould have the faireſt Op- 
portunity to Kill Mr. Gre and it was agreed between them, that 
IVoodburne ſhould be in the Church-yard, at Mr. Morrice's Porch, about 
Eight-a-clock in the Evening. He accordingly went with his Hedge- 
Hook or Bill, which hath been here produced. Coke came out to him twice 
by himſelf, and the third time, a little after Ten- a- clock, Coke and 
Criſpe came out together; and then Coke whiſtled, which was the Sig- 
nal between them, and thereon Woodburne came up, and owns, that 
with his Hook he cut and knock'd down Criſpe, and that tho he never 
heard Criſpe ſwear before, yet that now, as Criſpe was falling, he ſwore 
God damn him; whereon he gave him thoſe ſeveral other Wounds and 
Blows that Criſpe received; and then reflecting on what he had done, 
immediately went to his own Houſe, where he was about to take a a 
Rope to hang himſelf, 5 | CE. 

Buy this Defence of Hoodburne, you fee that he doth not deny the 

aſſaulting and wounding of Mr. Criſpe; but that that he chicfly inſiſts 
on is, that what he did was by the Solicitation and Procurement of 
Mr. Coke ; which is no Juſtification or Excuſe. However, he hath call'd 
two Witneſſes, Ann, and darah Woodburne, his two Daughters, to prove 
that Coke did frequently ſend for their Father, and often came to him at 
his own Houſe, and would be in private Conference together, which 
probably was about this Matter; but if it were, this only confirms what 
M bodburne inſiſts on, That he was ſolicited, and hired by Coke to do 

this Fact; which, as I faid, will neither juſtify nor excuſe him; for no 
Man is to obey the unlawful Commands, . or hearken to the illegal Ad- 
vices of any other Perſon whatſoever. | 1 0 a 

As for Mr. Coke, that which he principally puts his Defence upon, is, 
that his Intent was to kill and murther Mr. Criſpe, but not to maim 
him, or to ſlit his Noſe, or to disfigure him in ſo doing; and there: 
tore, tho in Purſuance and Execution of the Attempt, to murther Mr. 
Criſpe, they ſlit his Noſe, or might thereby disfigure him, yet that not 
being their Intention, and Deſign, he is to be acquitted on this Indictment, 
wherein the Intent of the Party is one of the principal Ingredients to make 
him guilty. This ſame Defence will ſerve alſo for J/oodburne, that 
they intended to murther, but not to maim; and if they did maim, it 
was with an Intention to kill, and not to disfigure. Now this Indict- 
ment is, as I told you, founded on the 22d and 23d Cer, II. c. 1. for 
that on purpoſe, of Malice fore- thought, and by lying in wait, the Pri- 
foners did unlawfully. and felonioufly ſlit the Noſe of Edward Criſpe, 
with Intention in ſo doing to maim or disfigure him. . /Foodbarne is 
charged as the Actor or principal Agent, Cole as being preſent, - aiding, , 
and abetting; which, in Point of Law, is the ſame, as to the Guilt , 

and Conſequence, both being in Law Principals. e That 


(ag) - 


That this Attempt on Mr. Criſpe was deſign'd, malicious, and by | 


lying in wait, the Evidence is very ſtrong; there hath been alto very 
ſtrong Evidence given, that the Noſe of Mr. Cri/pe was ſlit by Weood- 
burne, and that Coke was preſent on the fame Deſign with //00dtnre. 

But the thing chiefly inſiſted on is, that the flitting of Mr. Crz/þe's 
Noſe was not with an Intention in ſo doing to maim or disfigure him; 
and if it were not with that Intent, then the Priſoners will bc not guil- 
ty upon this Indictment. "7 | 

Now Gentlemen, What the Intent of theſe Perſons was in ſlitting 
Mr. Criſes Noſe, you are to try; this is a matter of Fact for your 
Conſideration and Determination : It is the fame in other Felonys, where 
the Intent of the Party makes the Crime. Burglary, is breaking open 
an Houſe in the Night-time, with an Intent to commit a Felony ; tho' 
no Felony be committed, yet if there was an Intent to do it, it is 
Burglary ; which Intent is to be tried by the Jury. Larceny, or Theft, 
is taking away another Man's Goods, with an Intent to ſteal; if it 
were without ſuch an Intent, it would only be a Treſpaſs, and no 
Larceny ; but whether it were or were not with ſuch an Intent, is a 
Matter of Fact to be enquired into and determin'd by the Jury. Nay, 
the Intent is ſo neceſſary in all Felonies, that a Perſon who hath no 
Intent or Deſign, as a Madman, Lunatick, Infant, Cc. cannot com- 


mit Felony for that very Reaſon ; becauſe he cannot have any Intent 


or Deſign in his Actions. So that in this Caſe you are to try no 
other Matter than what is tried in other Felonies, big. The Intent of 
the Party. | 

Now how is the Intent of the Party diſcovercd in other Caſes? By 
the Facts themſelves, by the precedent, concomitant, and ſubſequent 
Circumſtances of the Facts, by the Manner of doing, and the like. 

There are fome Caſes where an unlawful or felonious Intent to do 
one Act, may be carried over to another Act, done in Proſecution 
thereof; and ſuch other Act will be Felony, becauſe done in Proſecu- 


tion of an unlawful or felonious Intent: As, if a Man ſhoots at a wild 


Fowl, wherein no Man hath any Property, and by ſuch ſhooting hap- 
pens unawares to kill a Man; this Homicide is not Felony, but only 
a Miſadventure or Chance-Medly, becauſe it was an Accident that 
hapned in the doing of a lawful Act: But if this Man had ſhot at a 


tame Fowl, wherein another had Property, but not with Intention to 


ſteal it, and by ſuch ſhooting had accidentally kilłd a Man, he would 
then haye been guilty of Manſlaughter, becauſe done in Proſecution 
of an unlawful Action, vg. committing a Treſpaſs on another's Pro- 
perty: But if he had had an Intention of ſtealing this tame Fowl, 
then ſuch accidental killing of a Man would have been Murder, be- 
cauſe done in proſecution of a felonious Intent, vg. an Intent to 
ſteal. So a Man of Malice intends to burn one Houſe, in Execution 


thereof he happens to burn another Houſe; this is a malicious and 


felonious burning of this other Houſe, becauſe it ſprung out of a ma- 
licious and felonious Intent. The like may be inſtanced where Poy- 
ſon is intended to be given to one Perſon, and another takes and cats 
it, and thereby dies. And other Caſes there are of the like Nature, 
where Acts done in Proſecution of felonious Intents, participate of 
the Nature of their Original, from whence they ſpring. 

But 


** 
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hut now the Indictment on this Statute, is for a certain particular 
Intent; for purpoſely, maliciouſſy, and by lying in wait, flirting Mr. 
Criſpe's Noſe, with an Intention in ſo doing, to maim or disfigure: And 
you are to conſider,” whether the Ingredients neceſfary to make this a 
Felony within the Statate, have been proved to your Satisfaction. The 
Facts neceſſary to be proved on this Indictment are, That on Purpoſe, 
aad of Malice forethought; and by lying in wait, they unlawfully ſlit 
the Noſe of Mr. Criſpe, with Intention, in fo doing, to maim. or disfi- 
gure. As to rhe Fatt of flitting the Noſe, that is dirceny and poſitive- 
Iy ſworn : There can be no doubt but that it was an unlawful flirting, 
Then the next thing for your Conſideration will be, whether this un- 
lawful, ſlitting was. on Purpoſe, of Malice foretnought, and by lying 
in wait, As to this, a great deal of Evidence hath been given; and 
at Paſs d before, and ar the Time of the Fact, will guide you herein. 
And if on a Review of the Evidence, you ſhall be of Opinion, that 
this unlawful ſlitting of the Noſe was on Purpoſe, of Malice fore- 
thought, and by lying in wait; then the next Queſtion will be, Whe- 
ther this was with an Intention to disfigure? Facts do in ſore meaſure 
explain themſelves ;' and the Circumſtances, preceding and accompany- 
ing thoſe Facts, and the Manner of doing them, do- many times more 
fully explain and declare the Intent of the Party. The Priſoner, Mr. 
Coke, which Defence goes both to him and Wordbrurne, infiſts, That 
their Intention was to murder, and not to maim ;' and that if they did 
maim or ſlit the Noſe, it was with an Intention to kill, and nor with 
an Intention to maim or disfigare. On the other Side, it is infilted on 
by the King's Counſel, That tho the ultimate Intention might be to 
murder, yet there might be alſo an Intention to maim and disfigute'; 
and tho the one did not take effect, yet the other might: An Totention 
to kill, doth not exclude an Intention to maim and disfigure. The In- 
ſtrument made ufe bf in this Attempt was a Bill or Hedge-hook, which 
in its own Nature is proper for cutting and maiming ; and where it 
doth cut or maim, doth neceſſarily, and by Conſequence disfigure. The 
Attempt intended on Mr. Criſpe was immediately to his Perſon; to do 
him a perſonal Injury. Beſides, the Manner of doing and perpetrating 
this Fact is proper to be . conſidered ; That it was done by Vio- 
lence, and in the dark, where the Affailant could not well make an 

Diſtinction of Blows ; but knock d and cut on any Part of Mr. Criſpe's 
Body where he could, till he had funk him down, and done to him 
whatever elſe he pleas d. And if the Intention was to murder, you are 
to conſider, whether the Means made uſe of, in order to effect and ac- 
compliſh that Murder, and the Conſequences of thoſe Means, were not 
in the Intention and Deſign of the Party; and whether every Blow 
and Cut, and the Conſequences thereof, were not intended, as well as 
the End for which it is alledg'd thoſe Blows and Cuts were given. 

All theſe ſeveral things, which I have mentioned, are proper for your 
Conſideration : You will add to them your own Obſervarions ; and if, 
upon the whole, you are ſatisfied from the Evidence, that Woodburne 
did on purpoſe, and of Malice forethought, and by lying in wait, 
unlawfully ſlit the Noſe of Edward Criſpe, with Intention, in ſo doing, 
to maim or disfigure ; and that Arundel Coke was feloniouſly preſent at 
the Commiſſion of this Fact, and aiding and abetting therein ; then oy 
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will find them Guilty: But if this hath not been prov'd to your. Satif- 
faction, then you are to acquit Fm, and find them Not Guilty: 


Then the Fury withdrew to confh, der of their Ferdhes and in 
about half an Hour returned again. 


. Cl. of the Arr. Gentlemen, Anſwer to your Names. 
Here, and ſo the reſt. 
CI. of the Arr. Gentlemen, Are. you all agreed of f your Verdi * 
1 | 
1 Lof the Arr. Who ſhall fay for you 
Our Foreman. _. 

2 77 the Arr. John Woodburne, Hold up thy Hand Colich be 1a) 
Look upon the Priſoner. How fay you, Is John Woodburne Guilty o 
the Felony whereof he ſtands indicted, or Not Guilty: | 
| 28 Guilty. | | 

Cl. of the Arr. What Goods or Chattels, Lands or een > 

Foreman. None to our Knowledge. ; 
C. of Arr. Arundel Coke, alias Cooke, Hold up thy Hand, 11 
be did.) How ſay mk ? Is Arundel Coke, alias Cooke, Guilty of the 
Felony whereof he ſtands indicted, or Not Guilty | 
| ow Guilty. 

CI. of the Arr. What Goods or Chattels, Lands or Tenements? Y 

| Foreman. None to our Knowledge. | 

.f Arr. Then hearken to your Verdict, as the Court hath re- 

corded it. You ſay, that Fohn Woodburne is Guilty of the Felony where- 
of he ſtands indicted : You ſay, that Arundel Coke, alias Cooke, is 
Guilty of the Felony whereof he ſtands indicted ; and that neither they, 
nor either of them, had any Goods or Chattels, Lands or Tenements 
at the Time of the Felony committed, or at any Time ſince, to your 
Knowledge. And fo you fay all. 

Fury. Yes. - 

Mr. Coke. I deſire to know of your Lordſhip, 1 the Noſe can 
be ſaid to be ſlit within the Meaning of this Statute, when the Edge of 
it was not cut through : > 
Lord C. J. It is true, the Edge of the Noſe was not flit, but the 
Cut was athwart the Noſe ; which Cut ſeparated the Fleſh of the Noſe, 
and cut it quite through into the Noſtril : This I take to be a Slitting 
of the Noſe; and the 9 ſwore the Noſe was ſlit. 
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Ou Wedneſday the Fourteenth of March, John 


one Edward Shorter, who was Convicted of Bur- i 
glary, were brought to the Bar, in order to re- LO 
ceive their Sentence; and the Court proceeded 


| Lark 7 Arr. John Woodburne, Hold up thy Hand (which he 0 

i l | 55 | | } 

| Thou haſt been Indicted of Felony, on the Statute ; for purpoſely, 
maliciouſly, and by lying in wait, ſlitting the Noſe of Edward Criſpe, 
Gent. with Intention in ſo doing, to maim or disfigure him. Thou 
haſt been thereupon Arraigned, thou haſt pleaded thereunto Not Guilty, 

and for thy Tryal, thou haſt put thy ſelf upon God and thy Country; 
which Country hath found thee Guilty; what haſt thou to ſay for thy | 
ſelf, why the Court ſhould not proceed to give Judgment of Death | f 
upon thee, and award Execution according to the Law? 7 | 


To which Woodburne ſaid nothing. 0740 *- EZ 
| 5 of Arr. Arundel Coke alias Cooke, Hold up thy Hand (which he 
did 2 | V 


Thou haſt been Indicted of Felony, on the Statute ; for being felo- 
niouſly preſent, aiding and abetting Fobn Woodburne, in purpoſely, 
maliciouſly, and by lying in wait, ſlitting the Noſe of Edward Criſpe, 
Gent. with Intention in ſo doing, to maim or disfigure him. Thou 
haſt been thereupon Arraigned, thou haſt pleaded thereunto Not Guilty, 
and for thy Tryal thou haſt. put thy ſelf upon God and thy Country; 
which Country hath found thee Guilty; what haſt thou to ſay for thy 
ſelf, why the Court ſhould not proceed to give Judgment of Death 
upon thee, and award Execution according to the Law? . 
Mr. Coke. Tho your Lordſhip did not think it proper Yeſterday to 
aſſign me Counſel, yet I hope your Lordſhip will now give me leave tò 
ſpeak for my ſelf; eſpecially ſince J am the firſt unhappy Inſtance of an 
Indictment on this Statute ; no Indictment, as far as it appears by the 
Law-Books, was ever yet founded on this Statute, and therefore ought 

to be very well weighed. | 
Lord C. F. Call the King's Counſel, that they may hear what is 
ſaid. 8 8 | 
Then the King's Counſel were ſent for, and being come: | 
Fa C. 7. Mr. Coke, you may now go on with what you have to 
offer. | | | 
Mr. Coke. My Lord, I was faying, that I am the firſt unhappy 
Inſtance of an Indictment on this Statute; no Indictment as far as ap- 
pears by the Law-Books, was ever yet founded on this Statute, and 
therefore it ought to be very well weigh, eſpecially in the firſt Inſtance 
to 
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to which it appears to have been ever applied. It is a very penal 

Statute, and conſequently by the known Rule of Law, not to be car- 

ried beyond the expreſs Letter of it; conſequently no Crime, of what 

Nature or Magnitude ſoever, can fall within the Purview of i it, but ſuch 

- * dentically the ſame in every Cirpamitance, with that deſerib' d by 
ords of thi Statute its ſelf. > 

__ .Crime deſcribd by. the Statute, i is the 5 EY cutting ott, or 
Uiſabling;th Tongue, putting out an Eye, ſlitting the Noſe, cutting off 
a Noſe or Lip, or diſabling any Limb or — attended with theſe 
particular Circumſtances : - | OT 
* * Firſt, On Purpoſe and of Malice foreth it. No 2 
\... Secondly, By lying in wait. bought, LISA 

Thirdly, With Intention in * to 3 or e in any of 
the Manners before mentioned in the Statute. 

Theſe Circumſtances muſt all concur to conſtitute that ——— 
Crime deſctibett by the Statute; and where any of them are warſt! 
of what Magnitude ſoever the Offence may be, 't tis not the Of 

Which the Statute has ſpeciſied. 

t the firſt Circumſtance be wanting, no Man can in ſay that any Ot. 
Fence, tho attended with the two other, can fall within the Statute; 
. is ſufficiently plain of its ſelf. Alen 

As to the ſecond; A and B, of Malice forethought, appoint and meet 

fight. a Duel; A in the Rencounter, runs B into the Eye, and puts it 
out; no body has ever imagined this to be within the Statute, nen 
the Circumſtance of lying in wait is here wanting. 

As to the third; ſuppoſe A lies inꝰ wait to rob B, B le and in the 
Scuffle-is wounded; as the Statute deſcribes, but gets off. This i is a Caſe 
which very frequently happens, yet no one ever thought it to be within 
the Statute, nor was any one ever Indicted for this upon it: The only 
Reaſon of which muſt be, becauſe the Intention was to rob, and not to 
maim and disfigure the Perſon. | 
In my Caſe, If it be taken upon the eicher of Mr. Criſpe, nothing 
more appears than the Aſſault it ſelf: If my Confeſſion be read, tlie 
lying, in wait, and the Malice forcthought, will be proved; but chen it 

ill be like wiſe proved, that I had no other Intention but to Kill, and 

d no other Part, but by giving Orders to Woodburne for 1 Purpoſe; 
and my Confeſſion mult be taken together. 

Nor is it an Objection to ſay, that the Crime which i is proved by 
the Evidence i is much worſe than that which is defcribd by the Statute; 
for if it is worſe, then it cannot be the ſame. Even in. Caſes of Crimes 
by the Common Law, if upon an Indictment for a Crime of an infe- 
rior Nature, the Evidence proves the Fact attended with Circumſtances 

which brings it within the Deſcription of a Crime of a ſuperior Nature; 
the Perſon Indicted muſt be acquitted. At Summer Aſſizes at Dorcheſter, 
Anno 1712. a Woman was Indicted before Mr. Juſtice Eyre, for the 
Murder of another Woman; upon this Evidence it appeared, that the 
Perſon murdered was her Miſtreſs, which made the Crime Petty Trea- 
ſon. The Judge directed this Matter to be ſpecially found, and upon 
Conference with all the Judges it was held, ſhe ought to be acquitted 
upon this Indictment, as ſhe accordingly was; and was afterwards In 
dicted or N Kuß e we and Convicted and Executed thereupon. 


Where 
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Where a new Offence has been created by Statute, or an old one made 
more penal, the utmoſt Strictneſs has always been us d to comply with 
the Letter of the Statute, whatever Inconveniencies might reſult from 
ſuch a Reſtraint. 5 11940 on | 
As for Example: L 3 Que? 7 

By the Statute of the 39 Elis. cap. 15. Clergy is taken away from 
any Perſon or Perſons, who ſhall be convicted of taking any Money, 
Goods, or Chattels out of any Dwelling-houſe, &c. in the Day time, to 
the Value of five Shillings. One Evans and one Finch, were indicted 
on this Statute. x Croke, 473. Evans, and Finch's Caſe: The Caſe was 
thus upon the Evidence, That Evans by a Ladder climbed to the upper 
Window of one Audley's Houſe, and took out thereof Forty Pounds; 
and that Finch ſtood upon the Ladder in View of Evans, and faw 
Evans in the Chamber, and was aſſiſting and helping to the commit- 
ting of the Robbery, and took Part of the Money; upon a ſpecial Ver- 
dict it was adjudged, that becauſe Finch did not actually enter the 
Chamber, and take the Money; tho what he did amounted to a ta- 
king by Conſtruction of Law, and was ſuch a taking as made him a 
Felon ; yet the very Letter of all penal Statutes muſt be purſued, and 
therefore he, id eſt, Finch, had his Clergy; and Evans was hanged. 

Numerous Caſes might be put of this Kind of Nicety in the Con- 
ſtruction of Penal Statutes __ 


To mention but one more: By the Statute bf 1 Edw. 6. cap 12. 


Clergy is taken away from ſuch Perſons, as ſhall be convicted for the 
felonious ſtealing of Horſes; Geldings or Mares; — So ſcrupulouſly did 
the Judges adhere to the Letter of this Law, that there was forced to 
be another Statute made, vis. 2 &., Edw. 6, cap. 33. To enact; 
That a Perſon eonvicted for: feloniouſly ſtealing one Horſe, ſhould be 
ouſted of his Clergy in the ſame Manner as if he had ſtole two. 
Nor is it in this Caſe enough to ſay, the Jury are Judges of all this: 
For as the Evidence now appears, and is admitted, it is matter of Law; 
how far this Evidence thus admitted on all Hands, is ſufficient to ſup- 
port this Indictment. If it were in a Civil Caſe, the Party might de- 
mur to the Evidence. | But if he is not allowed that Liberty in criminal 
Caſes, it is updn the common Notion, That the Judges are the Priſo- 
ners Counſel; and are obliged to determine all the Matters in Law ari- 
5 the Evidence; as much as if the Perſons had demurred to that 
„„ 9 n:407 0187.4 105 3-33 ; 
And as in this Caſe, the Priſoner admits the Evidence given to be 
true, and inſiſts upon it, that it doth not ſupport the Indictment ; and 
therefore has a Right to have the Opinion of the Judges thereupon, as 
much as if the Evidence were ſtated at Length upon the Record (as 
it muſt be in the Caſe of à Demurrer to Evidence) and nothing ought 
2 be lefr to the Jury, but under the Judges Directions as to Point 
of Law. . 


In all theſe Caſes therefore, my Lord, it has been uſual to allow the 
Fact to be ſpecially found; which gives the Priſoner the Advantage 
he might have had by the Demurrer to the Evidence. Ho 

. Serjeant Selby, . My Lord, I do agree with the Priſoner at the Bar, 
that this is a very penal Statute, and that theſe Facts muſt be made out 
to bring his Caſe within the Letter of the Act, vis. An Intention or 
Purpoſe of Malice forethought, to maim or disfigure in ſuch a Man- 
* 
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ner as the Statute deſcribes; a lying in wait for that ' Purpoſe, a 


maiming or disfiguring accordingly ; and an abetting and being privy 


to theſe. Facts: Theſe are all Facts which the Jury only could deter- 
mine, either by poſitive, preſumptive, or circumſtantial Evidence ; 
for no Man's Thoughts or Intentions can be otherwiſe proved, than by 
his Actions. My Lord Chief Juſtice. hath left the whole Evidence of 
theſe Facts to the Jury, who by their Verdict have found all theſe Facts 
as laid in the Indictment, againſt which no body can now open his 
Mouth: We apprehend therefore, that no Matter of Law hath ariſen, 
and that what hath been inſiſted on by the Priſoner, is beſide his Caſe, 
and needs no Anſwer. © 1 q 1 er. 
Serjeant Branthwait. My Lord, the Jury have found him Guilty. I 
apprehend nothing can properly be alledged now by Mr. Coke, that is 
contrary to the Verdict: If there is any Fault in the Indictment, we 
are ready to anſwer any Objection he ſhall make againſt it. That he 


does not pretend to. What is now offered by him is againſt the Ver- 


dict, and contrary to what is found by the Jury. I beg your Lordſhip's 


Leave, to give an Anſwer to the Objections he is pleaſed to make againſt 
the Verdict, er ee and out of Time made, for the Satiſ- 


faction of himſelf, and of the Perſons here preſent. J agree; a penal 


Act ſhall not be conſtrued by Equity, or carry d further than the Words 


or Letter of the Act, as the Caſes mentioned by him do prove; but 
affirm, that this preſent Caſe is witliin the Words and Meaning of the 


Act: For tho the ultimate Intent of Mr. Cote miglit be to murder Mr. 
_ *Criſpe, (as by him is alledged in Excuſe of himſelf) all tlie Means made 


uſe of to effect that Intent were alſo on Purpoſe, and ſuch Blows cou d 


Li 
* 


not be given by an Inſtrument, without an Intent to maim and disſigure. 
They were given by one lying in wait on Purpoſe; and the Fact and 
Manner of doing the ſame ſufficiently prove, and are certain and ne- 


ceſſary Indication of the Intent. The Defendants might have an Intent 


to cut off, or ſlit the Noſe; put out an Eye, or diſmember; and an In- 
tent alſo to kill and deſtroy : One Intent did take effect, the other not. 


The Defendants ought not to anſwer for what was not done, but ought 
to anſwer for what was done; which was the ſlitting of Mr. Cr3/pe's 
Noſt, on Purpoſe to maim and disfigure him, by on lying in Wait: 
- which is all that is required by the Aœ -r. 


if A lit the Noſe of B, this is not within the Act; the Reaſon is, be- 
cauſe there is no lying in wait. 7 

As to the Caſe of A lying in wait to rob B; T with great Submiſſſon 
do ſay, that if A lie in wait to rob B, and to effect that Purpoſe” with 


As to the Objection; That if A and Big together 0 fight 4 Duel. 
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the greater Eaſe, A on purpoſe diſmembers B, or puts out his Eyes, or 
does any other Fact prohibited by the Act; tho A be hindred from 
+ robbing B, he is within the. Act of Parliament ;. for! the Intent and 


Purpoſe to rob, will be no excule to one that ſhall commit the Facts pro- 


- + 


hibited by the Act. 
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As to the Caſe of - Evans and Finch, Gr. Car. 473. on 39 E, which 
takes away the Clergy from him that Enters and Steals : Finch was 


net witkin the Statute, and had his Clergy; for the expreſs Words of 


the Statute take away the Clergy from him that enters the Houfe, 
which: Finch did not. As to the Indictment of a Servant for Murder, in 


Aa, - 


ws - 2» "FA 
killing her Miſtreſs; it is plain, that it is a Crime of a higher Degree 
than Murder, it is an Offence of another Species, it is Petty Treaſon 
and not Murder, | | INES. | | 
The fame Anſwer may be given to the other Caſes mentioned, where 
the Words of an Act of Parliament are expreſs: No Caſe ſhall be con- 
ſtrued within a Penal Act, but what is within the Words: But as to the 
preſent Caſe, the Jury have found every Fact that the Act of Parliament 
requires, That an unlawtul Aſſault was made on Mr. Cziſpe by the 
Priſoners ; that his Noſe was ſlit on Purpoſe to maim and disfigure him, 
by lying in wait. And all theſe Facts were proved by plain, clear; and 
I believe convincing Evidence, to every Perſon that heard the Tryal. 1 
am ſure the Priſoners cant complain of any Hardſhip done 'them ; the 
Proſecution was carried on for the fake of Juſtice, for the Safety of his 
Majeſty's Subjects. This being the firſt Inſtance of 'a Crime fo heinous; 
cruel, barbarous and inhuman, that has been committed ſince the making 
the Act of Parliament; it is hoped by this Proſecution, a ſecond will 
never be committed; for which Reaſon, I pray your Lordſhip's Judgment 
for the King, againſt the Priſoners. 1 r TINO ION 
Mr. Raby. My Lord, I did expect at this time I ſhould have heard, 
from this unhappy Gentleman, ſomething in Arreft of Judgment; 
ſomething to ſhew that this Indictment and Record, now before your 
Lordſhip in Judgment, had been inſufficient, and ſuch as your Lordſhip 
could not have proceeded upon to give Judgment againſt the Prifoners : 
But I don't perceive any thing has been objected to this Indictment or 
Record; and therefore ſince nothing appears, or is objected, they muſt 
be taken to be ſufficient, and ſuch as your Lordſhip ought by Law to 
give Judgment upon againſt. the Priſoners now at the Bar. 
But this Gentleman has. been pleaſed to take notice of the Act of 
Parliament, on which this Proſecution is founded + He has alſo made 
ſome Mention of the Facts which have been given in Evidenee againſt 
him; and cited ſome Caſes (as I apprehend) to thew; that Penal Sta- 
tutes, and Criminal Acts of Parliament, ought not in Conſtruction to 
be carried beyond the Letter and Words of the Act. This which he 
has offer d (as I take it) is now meant to ſhew (or at leaſt that he 
apprehends) that from the Evidence given, it has not fully appear d 
he is Guilty of the Offence with which he ſtands charged, within the 
ſtrict Words and Meaning of this Act of Parliament: And for this End; 
he has been pleas d to make ſome Obſervations: from the Words df the 
Statute, what Things he apprehends to be neceſſary to bring him 
within the Compaſs of this Act, vis. That fuch Wound or Maiming, 
as is deſeribed by the Statute, ought to be 
1. On Purpoſe, and of Malice forethought. - oe 
2. By lying in wait. SN PHT 1 2177 03 VIEW? 


3. With Intention to disfigure. ' ' ehe hn 
All theſe have been already admitted to him; and he will ſee every 
ane of theſe Circumſtances not only taken notice of by us, in our Ob- 
ſervations upon the Evidence, but alſo more fully by your Lordfhip, 
before the Jury gave their Verdi cg. n S257 JO 
But with what Intent this Fact was done, whether of Malice fore- 
thought, by lying in wait, and with Intent to disfigure, are Circum- 
ſtances only to be collected from the Evidence and the Facts themſelves; 
of which neither we nor the Court can determine, but can only be en- 
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quired of, and determined by the Jury; and therefore, tlio it wou'd be 
a full Anſwer to what is now objected, to ſay, That the Jury have con- 
ſider d of the Evidence, have determin d upon it, and found you Guilty 
of the Indictment, with all thaſe Circumſtances which the Priſoner ob- 
jects are neceſſary to bring the Offence within the Statute ; tho this, 
I fay, might be an Anſwer, yet for the Juſtice of this Proceeding, and 
to ſatisfy the Priſoner in his own Objections, and that they ſhould not 
paſs unanſwered, your Lordſhip will permit me to take notice of the 
Caſes cited, and alſo to recollect the Evidence, fo far as the Priſoner has 
made it neceſſary to repeat it. e 2 
I confeſs, tis with Concern T mention it again; for I would not do 
any thing which might add to the Weight of thoſe Afflictions which 
this unhappy Gentleman is under, had not he himſelf made it neceſſa- 
ry to take further notice of it. | [228 
A s to the Caſes cited, only Two of them which he mentions are ci- 
ted to be adjudged ; that at Dorcheſter by Mr. Juſtice Eyre, That a Wo- 
man was indicted for Murther, and upon Evidence it appear'd to be a 
different Offence, viz. Petit Treaſon, for ſhe had killd her Miſtreſs; 
and that thereupon” Mr. Juſtice Eyre cauſed her to be indicted for Petit 
Treaſon, and ſhe was convicted. Certainly, my Lord, that Judgment 
was right, and very juſt; for when it appear d upon Evidence, that ſhe 
was Guilty of a diſtinct and different Offence than that of which ſhe 
ſtood indicted, could any thing be more juſt, than to cauſe her to be 
indicted for that Offence, of which, upon the Nature of the Evidence, 
ſhe appear d to be Guilty 2 The Second Caſe cited, of Evans and Finch 
(which is reported in Cro. Car.) is no more than this: Evans went 
up a Ladder, open d a Chamber Window in the Temple, went in and 
robbd the Chamber in the Day - time; Finch held the Ladder, and 
ſtood at the Foot of it when Evans enter d: Evans was hang d, 
Finch had his Clergy, and was only burnt in the Hand; and with great 
Reaſon: For the Statute, 39 Elia. which takes away Clergy, takes the 
Clergy only from him that enters: And therefore to have taken the 
Clergy from Finch-who did not enter, had been unjuſt and unreaſonable. 
And as to what is mentioned of the Statute, 2 & 3 Ed. 6. cap. 33. made 
in Explanation of the Statute which took Clergy from him who ſtole 
Horſes, and to take Clergy from him who ſtole only one Horſe ; there 
is ſuch an Act of Parliament; but this Act and the Caſes cited, only 
ſhew that Regard has alway been had, not to extend Penal Statutes be- 
yond the Words of them. But before theſe Caſes were mentioned, 
{906 intleed had they never been cited) this Rule of Conſtruction had 
een allowed to the Priſoner; for all the Particulars now inſiſted on by 
the Priſoner were before taken notice of by the Court, as Circumſtances 
neceſſary to make out the Offence againſt the Priſoner: Nor has one of 
thoſe Circumſtances paſs d without Obſervation ; but the Court did with 
great Juſtice before declare thoſe Circumſtances to be neceſſary Ingredi- 
ents to prove this Offence. And as to the other Caſes, they are to the 
fame Purpoſe, and not cited as Caſes adjudged; and therefore I need 
not take further notice of them. But certainly no Inferences can be. 
drawn from the Caſes cited, or any the leaſt Colour to ſay, thoſe 
Caſes prove that the Priſoner is not guilty - of the Offence he ſtands 
charg'd with, and of which he is convicted. 0% ECON... 


I am 


33 ] 


I am forry he has given this Occaſion to mention again the Fact 
which has been proved, from whence it appears that the Jury have givert 
an impartial and juſt Verdi, 1 
It cannot be forgot, that this was conſulted and premeditated for 

Three Vears and more before it was put in Execution, and therefore it 

was certainly purpos q and of Malice forethought: Alſo that it was by 
lying in wait. Certainly this unhappy Gentleman cannot have forgot the 
Signal he gave: And to what Purpoſe was that Signal, if none was in 
waiting to hear it? And that this was with an Intent to disfigure, muſt 
be ſubmitted upon the Fact and the Evidence. A Man uſes a Weapon 
fit to maim and to disfigure, he cuts another on the Face and does disfi- 
gure him; ſhall he afterwards be at Liberty to ſay, It was not his Intent 
ſo to do? How dangerous that would be, is obvious to every one: This 
Act would then be eaſily eluded, if it ſhould be ſufficient, if it ſhould 
avail an Offender, who has maim d and disfigur'd another, to fay, Prove 
that I intended it: It would be eaſy then to be out of the Reach of this 
Act of Parliament; indeed if that prevailed, none would be within it, 
it would be an eaſy Repeal of this Law. Tis objected, his Intent was to 
kill: He that intends the End, certainly intends the Means, eſpecially 
thoſe Means which he uſes; and the Means uſed were cutting Mr. Cri/pe 
on the Face, and disfiguring him ; and the Weapon is ſuch, that by cut- 
ting him on the Face with that Weapon, could leſs be intended or ex- 
pected? And if the Intent does not appear from this Fact, ſure it never 
can from any: The Intent of a Man's Mind cannot appear but from the 

Act which proceeds from his Mind. 
Tis faid, this is the firſt Indictment on this Statute : T believe there 
have not been many; for this is an Offence ſo barbarous, that I muſt 
agree it is ſuch as ſeldom happens, and that by the general Laws of our 
Country, there was not a Puniſhment provided equal to this Offence : 
For our Laws ( as the Laws of moſt Nations alſo do) provide 
againſt Offences which moſt frequently happen: But this is an Attempt 
ſo barbarous, that it was ſcarce imagind any Man could be fo baſe and 
wicked as to attempt any thing like it, until it happ'ned in the Caſe of 
Sir John Coventry ; and then ſuch an Abhorrence was ſhewn by the Par- 
liament, that this Law was made to puniſh it, and to prevent the like 
for the future : And as this is the like Offence, it ought in Juſtice to have 
the like Puniſhment. | | | 

'T ſhall add no more, but pray your Lordſhip's Judgment. 

Mr. Lee. My Lord, The Obſervations made at the Bar, being after 
a Verdict, and therefore out of Time, I ſhall not trouble your Lordſhip 
with a Repetition of the Facts that have been proved, further than the 
Priſoner has made it neceſſary for me to mention ſome Particulars, in 
order to make the Anſwers to what he hath inſiſted on the more clear 
and plain. 

I believe it has been truly ſaid by the Priſoner, that the preſent Pro- 
ſecution is the firſt Inſtance of any Proceedings on this Statute, and I 
hope it will be the laſt ; becauſe it is to be hoped there never will be 
found any other Perſon ſo wicked, as to give Occaſion for a Proſecution 
on this Statute. | | 
I T believe likewiſe, that the true Deſign of making this Statute, was 
to ſubject Perſons to Death, who intended to maim only, where the 
maiming was in ſuch Manner . is mentioned in the Statute ; but I 

| cant 


; 
. 


can't think that it does from thence Nude, that a Perſon, who intends 
to Murder, and only Maims, is not within this Statute; for though it 


ſhould be taken that there was an Intention to Murder, yet from the 


Fact done, from the Manner of doing it, and from the Weapon made 


uſe of, it ſeems apparent, that the Priſoner intended to Maim; and the 


Jury have now found that he did ſo intend. 


As to the Caſes which the Priſoner has cited, I beg ve to conſi der ä 


each of them, and offer ſuch Anſwers to them as now occur. 
The firſt Caſe he has been pleas d to cite, is thus put: 
A and B, of Malice forethought, appoint and meet to fight a Duel; 4 


in the Rencounter, runs B into the Eye, and puts it out: "The Priſoner | 
ſays, ſuch a Caſe would not be within this Statute. 


I agree it would not, becauſe this Caſe has not the Circumſtances 


which the Statute requires; for in the Caſe thus put, there is no lying | 


in wait, which is a Circumſtance required by the Statute. 

It is ſaid, that if A lies in wait to rob H, B reſiſts; and in the Seuf: 
fle, is maim'd in the Manner deſcrib'd by the Statute, thar ſuch maiming 
wou d not be puniſhable by this Statute ; but I don't obferve any Caſe 
is cited to prove this Aſſertion: And I am, with ſubmiſſion to your 
Lordſhip, inclin'd to think, that if there are a lying in wait, with Ma: 


lice forethought, with Intent to rob, and in Proſecuting this Intent tho 


Robbers ſhould aſſault and maim in the Manner deſcrib'd by the Stature; 
that ſuch maiming would be within this Statute. 

It is faid, That though the Intent to Murder makes the Offence worſe 
than if the Intent had been only to Maim, yet ſuch Intent proves it not 
to be the ſame Offence which is mentioned in the Statute: And if a 
Man be Indicted of an Offence of an inferior Nature, and upon the 
Evidence it appears, that he is guilty of an Offence of a ſuperior Na- 
ture, the Perſon Indicted muſt be acquitted; and to prove this, a Caſe 
is cited, which is ſaid to have been before Mr. Juſtice Eyre at Dorcheſter 
Aſſizes. The Caſe as put, is this: A Woman is Indicted for the Murder 


of another Woman, on the Evidence it appear d, that the Perſon Mur- 
der d was her Miſtreſs, which made the Crime Petty Treaſon: This 


was found ſpecially; and upon Conference with the Judges, they were 


of Opinion, that the Woman uy to be Oy upon this Inuit 


ment. 
Admitting this Caſe to have been ahudged, I apprehend it does not 


affect the preſent Caſe. 

Phe Law has diſtinguiſhed imes under different (inomidatidiic ; 
and as Offences are rank'd under different Species, ſo the Indictment 
mult be ſuited to that fort of Crime, whereof the Party is guilty ; and 
therefore proving a Perſon guilty of a Fact, known in the Law by the 
Name of Petty Treaſon, does not prove him guilty of an Indictment for 
Murder; Murder being an Offence which the Law has diſtinguiſh'd: 
from Petty Treaſon, and to which it has aſſign d a different Puniſſiment. 

But in the preſent Caſe, that Offence which is charged in the Indict- 
ment is proved in every Circumſtance, and the Facts proved, do con- 
ſtitute that Crime which is made Felony without Clergy by the Statute. 
The Statute requires lying in wait, it requires Malice forethought, it re- 
quires ſlitting the Noſe, & c. with Intent to maim, Gc. The Indictment 
charges theſe Facts, the Witneſſes have prov d theſe Facts to the Satiſ- 
faction of a Jury, who have found * Defendant guilty of the Charge 


as laid. | The 


* 


and by lying in wait, the Noſe of Mr. Criſge was not ſlit, with Inten- 


—— 
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The Priſoner fays farther, That this is a very Penal Statute; and that 


Penal Statutes are always taken with the utmoſt Strictneſs; and to prove 
this, cites a Caſe adjudged on the Statute 39 Elig. by which Statute; 


Clergy is taken away from any Perſon or Perſons, who ſhall be convi- 
&ed of taking away Money, &. in any Dwelling-houſe, &. in the 


Davy- time, to the Value of Five Shillings : And to prove the fame 


Matter, an Inſtance is likewiſe put of the Conſtruction on the Statute, 
1 Eliz. 6. cap. 12. which takes away Clergy from ſuch Perfons as ſhall 


be convict of feloniouſly ſtealing Horſes, &c. The Caſe in the Sta- 
rute 39 Elig. is the Caſe of Evans and Finch, Cro. Car. 473. in Which 


Caſe Finch had his Clergy, becauſe he did not actually enter the Cham- 
ber, and take the Money. The Conſtruction on Ed. 6. was, That 
Clergy was not taken awayfrom a Perſon, who feloniouſſy ſtole one Horſe. 

Bur I apprehend, neither of theſe Caſes come up to the Cafe now be- 


fore your Lordſhip. As to the Caſe of Evans and Finch, which was a 


Caſe upon the Statute 39 Elig. By that Statute, a Perſon is ouſted of 
Clergy, who takes away Money to the Value of Five Shillings in any 
Dwelling-houſe, &*c. Finch did not enter into the Houſe, for he only 
ſtood on the Ladder; and therefore he was not within the Words of 
that Statute, which ſpoke only of Perſons who took away Goods in an 
Houſe, Gc. nn Ca * 


o 
ha 


As to the Conſtruction upon the Statute x Ed. 6. tis plain that the 
felonious ſtealing one Horſe could not be within an Act of Parliamenr, 
which took away Clergy only from ſuch Perſons as feloniouſly ſtole 
Horſes. The Reaſon therefore of theſe Caſes was, That the Facts 
prov'd did not bring the Perſons accusd within the Words of the Sta- 
rute. | | | ks 5 

But it is not ſo in the Caſe now before your Lordſhip; for the Pri- 
ſoner is found guilty of a Fact, which is within the Words of the Sta- 


tute upon which he is indicted ; and every Circumſtance required to 
make him guilty of the Felony mentioned in the Statute, has been very 


fully prov'd. 

My Lord, I am very ſenſible that the Objections taken at the Bar 
being after Verdict, did not require theſe particular Anſwers; but this 
ing Caſe wherein Lite is concern'd, I hope the Impropriety will be 
excus d. 923 5 l 

Lord C. F. I do agree with the Priſoner, that this is a Penal Law, 
and not to be extended by Equity : That he that is guilty within this 
Statute, muſt be guilty of all the Circumſtances within it; and if any 
one of the Circumſtances preſcribed by the Statute be wanting, he is 


Not Guilty. And therefore in all thoſe Caſes put by you, if any one 


of the Circumitances preſcribed by the Statute be wanting in any one 
of them, ſuch Caſe is out of the Statute. But whether all the Circum- 
{ſtances required by the Statute did not concur in your Caſe, was a Mat- 
ter of Fact, which the Jury, who are the proper Judges, have tried; 
and on ſuch Trial they have found them all to concur. You ſeem to 


argue upon a Suppoſition of this Fact to be otherwiſe than the Jury 


have found it. The Jury have found you Guilty of all the Circum- 
ſtances within the Statute. There was no Matter of Law in this Caſe, 
but Matter of Fact; Whether on Purpoſe, and of Malice forethought, 


tion, 
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tion, in ſo doing, to maim or disfigure ; and whether you were not fe- 
loniouſly preſent, aiding, and abetting. The Jury had the whole Evi- 
dence before them; they conſidered of the whole Matter, of the Pre- 
paration and lying in wait to do the Fact, of the Fact it ſelf, of the 
Means and Inſtrument made uſe of to do it, of the Manner of doing 
it, and of all the other Circumſtances and Particulars relating to the 


Fat: And on the whole, after they had withdrawn, and conſider'd - 


amongſt themſelves for ſome time, they have found you Guilty within 


the Terms and Circumſtances of the Statute ; ſo that tho' all the Caſes 


put by you ſhou'd be very good Law, yet they do not any wiſe affect 
ours, becauſe you are actually found Guilty of the Crime its ſelf: 
— you therefore any thing to ſay againſt the Indictment its ſelf > 
Mr. Coke. No, my Lord; I hope I have one Glimpſe more from 
the King's moſt gracious Pardon, that was publiſhed in the Gazerre. 
Lord C. F. IF you offer any Pardon by Act of Parliament, or under 


'the Great Seal, I muſt take notice of it, and allow it to you ; but if 


you mean only a Promiſe of a Pardon in the Gazerze, or other publick 
Advertiſement, you mult apply for that in another Place: this doth not 


'belong to me. 


Mr. Cote. 1 hope that 1 ſhall have the Benefit of the Pardon that 


was promiſed, and that His Majeſty will be graciouſly pleaſed to grant 


Tord C. . If you have a Right to it, you need not doubt but you 
will have it; His Majeſty is ſo juſt, that He will make good whatſo- 
ever he hath promiſed ; but for this, your Application muſt be imme- 
diately to His Majeſty, 1728 


Mr. Coke. I beg of your Lordſhip, that you will give me Time, | 
that I may not be hurried out of the World preſently. 52 


Lord C. J. I ſhall conſider of it, and give you a convenient time. 
Cl. of Arr. Cryer, make an O Ter. | 85 
Cyer. Our Sovereign Lord the King doth ſtraitly charge and com- 
mand all manner of Perſons to keep Silence, whilſt Judgment is giving 

upon the Priſoners convicted, upon Pain of Impriſonment. 

Lord C. J. You that are the Priſoners at the Bar, you have been 
indicted and convicted of very great and heinous Offences; J am very 
ſorry that you have been the Occaſion of bringing your ſelves to un- 
fortunate Ends, and that there is this melancholy Neceſſity on me to 
pronounce the Sentence of Death upon you: But on fair Trials the Ju- 


ry have found you guilty, and by the Law you have forfeited your Lives. 


Mr. Coke. My Lord, I am aſham d of my ſelf; I did not expect to 
appear at this Time in this Place, where I have appear'd. in another 


manner. 


Lord C. J. I am ſure, Mr. Coke, you ought ſeriouſly to reflect on 


your paſt Life: You cannot but own that you have been a great Sinner; 


you have had Malice in your Heart againſt this Gentleman above three 
Years. | | 12 7 | 
Mr. Coke. Indeed, my Lord, I know nothing of it. 


Lord C. F. Moon hath ſworn, That Three Years, or Three Years 


and a half ago, you ſent to him, and propos'd to him the knocking 
Mr. Criſpe on the Head. ; | 


1 -do declare it, my Londz ds. L. hal anficer it at the 


Great Day, I naver ſpoke to Moon about any ſuch thing. 
| | Lord 


*. 
* 
* 


(WM: . 
I. C. J. Suppoſing what Noon hath faid to be too much, yet the 
Crimes you own and cannot deny are exceeding heinous. Vou own 
that you invited your Brother to ſup at your Houſe, on purpoſe that 
you might have an opportunity of murdering him. This 1s ſuch a 
Crime as ſhocks human Nature: The bare mentioning of it is fright- 
ful and terrible. The deeper therefore your Crime is, the deeper 

our Repentance ought to be. You haye need to humble your 
288 before Almighty God. Beſides the Judgment of the Law, there 
is alſo his Judgment-Seat, before which you muſt likewiſe appear: 


There all things are naked and bare, without colour or diſguiſe; e- 


very Man muſt there appear, and receive according to the Truth of 
his Actions, as they were good or bad. How far it may pleaſe God to 
extend his Mercy to you, I know not; he is infinite in Mercy as well 
as in every other Perfection: and this we are ſure, that he never denies 
it to any who are prepared to receive it. Endeavour therefore to re- 
concile your ſelves to him; improve with Diligence the little time that 
may be allotted you; ſend for proper Perſons who may adviſe and aſ- 
ſiſt you: For as to the Judgment of the Law which is to be now pro- 


nounced upon you all, it is this; 


That you, and each of you, go from hence to the Place 
from whence you came, and from thence to the Place of Exe- 
cution, where you ſhall be feverally hanged by the Neck till 
you be ſeverally and reſpectively dead; and the Lord have 


mercy upon your Souls. 


Then the Keeper carried away the Priſoners to the Goal to be re- 
ſerved till their Execution. And on Saturday the 3 iſt of March, 1722. 
they were executed at Bury St. Edmonds. | | 


E 
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4A COPY of the Indictment. 
Sv FFOLK, Daus Rex ver. Coke & Woodburne. 


IR pro Duo Rege ſuper Sacrum' ſuum preſentant qd' Johes' Woodbarne 

nuper de Burgo de Bury Sti Ear in Com. Suff. Lab. & Arundel. Coke 

alias Cooke nuper de Burgo pred. Arm. poſt viceſimum quartum diem Tunis 

Anno Dur. millimo? ſexcentimo? ſeptuageſimo, ſcilt, primo die Januar. Anno 

regni Dar Georgii nunc Regis 8 Britan. 44 octavo, machinantes 

quendam Edrm? Criſpe Gen, adtunc & adbuc exiſten. ſubdit. diffi Dn? Re- 

gis nunc mabemare & deformare apud Burg. pred. in Com. pred. vi & ar- 

a mis, & c. in & ſuper pred, Earm' Criſpe in pace Dei, & diiti Dui Regis 

ö adtunc & ihm exiſten. ex propoſito, anglice on purpole, ac ex malitiis 

ſuis precogitat. & per inſidias, anglice by lying in wait, illicite & felo- 

nice inſult. fecer. Et qa” pred. Joes Woodburne cum quadm' Secure, ang- 

dice a Bill, valor, un. denar. qm ipſe idem Jobes in manu ſus dextra 

adtunt &. thin) habuit & tenuit, naſum prefat. Edri Criſpe ex propoſito ac 

ex malitia ſua precogitat. & per inſidias adtunc & ibid, illicite & felonice fi- 

dit, anglicec did ſlit, cum intention. ad eund. Edr' Criſpe ita faciendo 

modo pred, mahemand. & deformand. Quodꝗq; pred, Arundel tempore fe- 

lon. pred. per prefat. Johem' Woodburne modo & forma pred. illicite 

& felonice commiſſ. & perpetrat. ſcilt. eod. primo die Januar. Anno oftavo 

ſupradict. apud Burg: præd. in Com. pred. ex propoſito ac eœ malitia ſua pre- 

cogitat. & per inſidias illicite & felonice fuit præſens, auxilians, & abet- 

tans prefat. Johem Moodburne ad felon. pred. in forma pred. felonice 

4 commistend. & perpetrand, Et ſic Jur. pred. dicunt ſuper Sacrm' ſuum 

. pred. qd pred, Johes Moodburne & Arundel, ditto primo die Januar. An- 

8 ub octavo ſupradict. apud Burg. pred. in Com. pred. vi & armis, &c. ex 

1 N propoſito ac ex malitiis ſuis præcogitat. & per inſidias felon. pred, in form. 

| 8 pred, illicite & felonice commiſer. & perpetraver. & uterque cor. commiſit 

"3 9 contra Pacem dict. Dn? Regis nunc Coron. & ignitat. ſuas, 
1 nuecnon contra form. Statut. in hujuſmodi caſu edit. & proviſ. 
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